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Executive Summary

On May 15, 2020, after a robust and competitive procurement process that lasted more than 18 months, 
the Partnership Committee (the “Partnership Committee”) established by the Puerto Rico Public-Private 
Partnership Authority (the “P3 Authority”) pursuant to Section 5 of the Puerto Rico Electric System 
Transformation Act, Act No. 120-2018, as amended (“Act 120”), determined to recommend to the board 
of directors of the P3 Authority (the “P3 Authority Board”) that the contract for the management, 
operation, maintenance, repair, restoration, and replacement of the Puerto Rico electric power 
transmission and distribution system (the “Project”) be awarded to a consortium composed of:

ATCO Ltd. (TSX:ACO.X) (“ATCO”), a diversified global corporation 
with 6,000 employees and $17 billion in assets. ATCO (i) operates 
electric transmission and distribution (“T&D”) systems, natural 
gas T&D utilities, and a rapidly growing competitive retail energy 
business, (ii) provides electricity and natural gas utility services 
to more than two million customers in Canada and Australia, 
along with fit-for-purpose, low-carbon, behind-the-fence energy 
solutions for industry and municipalities, and (iii) owns and operates 
in Alberta, Canada more than 54,000 miles of T&D lines, delivering 
electricity in a sprawling service territory covering 165,000 square 
miles; 

Quanta Services Inc. (NYSE:PWR) (“Quanta”), the leading 
infrastructure solutions provider for the electric power industry in 
North America. With over 46,000 employees and approximately $12 
billion in annual revenues, Quanta is a U.S. Fortune 500 corporation 
listed on the NYSE (PWR). Quanta also serves the pipeline, industrial, 
and telecommunications industries; and

Innovative Emergency Management, Inc. (“IEM”), a comprehensive 
emergency management and disaster recovery firm that has 
supported over 300 state and local jurisdictions with a wide range 
of emergency management services, including (i) obtaining, 
managing, and retaining federal funds and (ii) implementing 
disaster recovery programs funded by federal, state, and local 
sources. IEM has overseen over $51 billion in disaster recovery 
programs and has managed the most recent U.S. disasters: hurricane 
Harvey in Texas; hurricanes Irma, Matthew, and Hermine in Florida; 
hurricane Matthew in North Carolina; hurricane Sandy in New Jersey 
and New York; and the severe floods of 2016 in Louisiana. 
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The ATCO/Quanta/IEM consortium1, which has 
been incorporated as LUMA Energy (“LUMA”), 
combines (i) industry-leading experience in 
building reliable and sustainable infrastructure and 
skilled workforce training (through Quanta), (ii) a 
proven track record in operating several world-
class utility businesses that deliver safe, reliable, 
and affordable energy to millions of customers 
(through ATCO), and (iii) expertise in obtaining, 
managing, and retaining federal funds (through 
IEM). LUMA is uniquely equipped to reinvigorate 
Puerto Rico’s electricity T&D system (the “T&D 
System”), ushering in both a clean and resilient 
energy future for the people of Puerto Rico, and 
rapid disaster and emergency response expertise 
to ensure the safety of the people of Puerto Rico.

The Partnership Committee’s decision marks an 
important milestone in the implementation of the 
Government of Puerto Rico’s (the “Government’s”) 
objective of providing modern, affordable, resilient, 
and reliable power, which will serve as a driver 
of economic growth in Puerto Rico following the 

1	 ATCO and Quanta are long-time partners with a proven track record of performance. In 2017, the two companies partnered on a project to 
design, build, own, operate, and finance approximately 310 miles of 500 kV transmission line and associated facilities running from Wabamun, 
a village located 42 miles west of Edmonton, Alberta, to Fort McMurray, a municipality located in Northeastern Alberta (the “Fort McMurray 
Project”). Valued at $1.6 billion, the Fort McMurray Project is the largest public-private partnership (“PPP”) contract in Canadian history. 
ATCO and Quanta’s inclusive and respectful approach towards local communities and the quality of design, procurement, and construction 
plans were key to the success of the Fort McMurray Project. In addition, the strength of the two companies’ leadership and experience in 
designing, building, operating, and maintaining regulated utility transmission systems, and their ability to define and manage the project’s 
risks resulted in reduced costs to customers. Because of ATCO and Quanta’s close collaboration throughout the execution of the project and 
their effective work with regulators, their team was able to complete the Fort McMurray Project three months ahead of schedule, with an 
impeccable safety record and no opposition from local communities or non-governmental organizations.

2	 Between December 28, 2019, and mid-April 2020, more than 2,000 earthquakes have hit the island of Puerto Rico, of which 30 were of a 
magnitude above 4.5 and five of a magnitude above 5.5.

destruction wrought by hurricane Irma (“Irma”) 
and hurricane Maria (“Maria”) in September 2017 
and the earthquakes of December 2019 and 
January 2020.2

Satellite image of Maria over Puerto Rico.

Prior to the impact of Irma and Maria, Puerto Rico 
already suffered from inherently deficient energy 
infrastructure. In particular, the planning, design, 
and operation of an isolated (not interconnected) 
island-based electricity system imposes on the 
Puerto Rico Electric Power Authority (“PREPA” 
or the “Owner”), and Puerto Rico as a whole, 
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significant challenges with respect to power 
system stability3 and reliability. In addition, the T&D 
System, which interconnects PREPA’s power plants 
with major switching and load centers throughout 
Puerto Rico, faced major challenges, including 
a significant lag in technological upgrades, an 
aging and deteriorated system, high vulnerability 
to weather conditions, inconsistent customer 
support and collections operations, and limited 
access to capital markets. 

Moreover, Puerto Rico and PREPA were burdened 
with significant debt obligations, which further 
limited PREPA’s ability to invest in Puerto Rico’s 
energy transmission infrastructure. On May 3, 2017 
and July 3, 2017, the Financial Oversight and 
Management Board for Puerto Rico (the “FOMB”) 
filed petitions for relief under Title III (“Title III”) of 
the Puerto Rico Oversight, Management, and 
Economic Stability Act (“PROMESA”) for Puerto Rico 
and PREPA, respectively. PREPA commenced the 
in-court debt restructuring process just before Irma 
and Maria struck Puerto Rico. 

The damage caused by Irma and Maria 
exacerbated PREPA’s challenges and created new 
ones. Additionally, the damage to PREPA’s power 
station in Costa Sur (the “Costa Sur Power Station”) 
as a result of the earthquakes in December 2019 and 
January 2020 significantly worsened the situation. 
PREPA recently indicated that extensive work over 
a long period of time will be required to restore the 
T&D System and the 47-year-old natural gas-fired 
Costa Sur Power Station to acceptable conditions.

In the face of these unprecedented challenges, 
the Government sought not only to rebuild after 
Irma and Maria and restructure PREPA’s legacy 
debt obligations, but also to use the recovery 
process to both jumpstart a long-term revitalization 
of the Puerto Rican economy and upgrade 
Puerto Rico’s electric system to be more resilient 
against future natural disasters. In the months 

3	 Power system stability refers to the ability of (i) the power generation plants and the electrical transmission and distribution system load to 
remain in balance during normal conditions and (ii) the power system to respond quickly to, and return to its normal state after, a power 
system disturbance. The power system design for island utilities must take into account the lack of interconnection to other utilities. Otherwise, 
the power system will not be inherently stable and will suffer from load sheds and outages.

following Irma and Maria, the Government spent 
substantial time and resources to bolster the legal 
framework for PPPs in the electric sector in order to 
attract and harness private sector creativity and 
resources, with a view towards fully delivering on 
the economic, infrastructure, and societal goals 
identified by the Government. In June 2018, the 
P3 Authority launched the procurement process 
for the Project as part of the Government’s mission 
to transform Puerto Rico’s electric system into 
a modern, sustainable, reliable, efficient, cost-
effective, and resilient system.

On October 31, 2018, the P3 Authority issued the 
Request for Qualifications (the “RFQ”) for the 
Project. On December 5, 2018, five private sector 
parties (including the ATCO/Quanta/IEM 
consortium or LUMA) interested in the Project 
(each, a “Respondent”) submitted Statements of 
Qualifications (“SOQs”) in response to the RFQ. 
Section 9(d) of the Public-Private Partnership 
Authority Act, Act No. 29-2009, as amended 
(“Act 29”), addresses consortia, a prevalent 
structure in the PPP market, and provides that 
parties wishing to participate in the procurement 
process for a PPP may present their proposals jointly 
as a consortium in order to bring to bear the skills 
and expertise of each of the consortium members. 

On January 17, 2019, the Partnership Committee 
selected four experienced and reputable 
Respondents in the qualification process 
conducted pursuant to the RFQ (the “RFQ Process”) 
to participate in the next phase of the process: 
(i) Duke Energy Corporation (“Duke”); (ii) Exelon 
Corporation (“Exelon”); (iii) LUMA; and (iv) Public 
Service Enterprise Group Incorporated (“PSEG”). 
On February 1, 2019, the P3 Authority issued the 
Request for Proposals (the “RFP”) for the Project. 
On November 25, 2019, two participants (each, a 
“Proponent”) in the procurement process conducted 
pursuant to the RFP (the “RFP Process”), LUMA 
and PSEG (or the “Other Proponent”), submitted 
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proposals (each such proposal as supplemented 
and modified in writing, a “Definitive Proposal”) in 
response to the RFP.

The RFP required that each Proponent submit a 
Definitive Proposal including the following three key 
elements:

a technical proposal (the “Technical Proposal”) reflecting (i) each Proponent’s approach to 
performing the services (the “O&M Services”) under the long-term operation and maintenance 
agreement with PREPA for the Project (the “O&M Agreement”), (ii) each Proponent’s proposed 
plan to transition the T&D System from PREPA to the winning Proponent (the “Operator”) 
consistent with the terms of the O&M Agreement (the “Front-End Transition Plan”), (iii) each 
Proponent’s proposed plan for staffing and training employees and subcontracting certain 
services (the “Operator Recruitment and Staffing Plan”), and (iv) each Proponent’s approach 
to the customer service, technical, and operational and financial performance metrics to 
improve the T&D System (the “Performance Metrics”);

an operational and financial proposal (the “Operational and Financial Proposal”) reflecting 
certain operational and financial terms and conditions proposed by each Proponent to 
be included in the O&M Agreement, including (i) the annual fixed fee payable by PREPA to 
the Operator for providing the O&M Services (the “Fixed Fee”) and the annual variable fee 
payable by the Owner to the Operator based on the Operator’s ability to meet or exceed 
the Performance Metrics (the “Incentive Fee,” and together with the Fixed Fee, the “Service 
Fee”), (ii) an estimate of the cost for the Operator to provide the services to transition the T&D 
System from PREPA to the Operator (the “Front-End Transition Service Fee”) during the period 
between execution of the O&M Agreement and the Operator’s assumption of operational 
control of the T&D System (the “Front-End Transition Period”), (iii) an estimate of the cost for 
the Operator to provide the services to transition the T&D System from the Operator to PREPA 
or the Government (the “Back-End Transition Service Fee”) upon the expiration or early 
termination of the term of the O&M Agreement (the “Contract Term”), and (iv) the dollar value 
of certain caps on liability; and

a legal proposal (the “Legal Proposal”) consisting of a markup of the proposed form of O&M 
Agreement for the Project.

1

2

3

The Partnership Committee recommended to the 
P3 Authority Board that LUMA be awarded the 
Project based on the fact that of the two Definitive 
Proposals submitted in response to the RFP, LUMA’s 
contained the more favorable terms to the 
Government and the people of Puerto Rico with 
respect to each of its Technical, Operational and 
Financial, and Legal Proposals.

LUMA’s Technical Proposal presented a tailored 
approach to the O&M Services for the T&D System, 
which demonstrated a strong understanding of the 
PREPA context. Among other things, LUMA provided 
a comprehensive Front-End Transition Plan and 
Operator Recruitment and Staffing Plan, as well 
as an in-depth approach to federal funding 
procurement, management, and proper 
deployment. In addition, LUMA essentially 
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accepted the Government’s approach to the 
Performance Metrics included in the RFP, which 
were designed to ensure that the Operator achieves 
certain benchmark standards of performance in 
respect of the T&D System for the benefit of its 
customers and the people of Puerto Rico. Finally, 
LUMA demonstrated a unique commitment to 
(i) training and knowledge transfer, as evidenced 
by LUMA’s commitment to build and manage, at 
its cost and expense, a lineworkers college in 
Puerto Rico (the “Lineworkers College”)4, and 
(ii) helping PREPA become a self-sustaining 
standalone utility by the end of the Contract Term, 
thereby reducing the need for successive operation 
and maintenance contracts at the end of the term.

LUMA’s Operational and Financial Proposal 
included a Fixed Fee and an Incentive Fee with 
a net present value over the Contract Term 
close to $30 million lower than that of the Other 
Proponent. In addition, LUMA’s Operational and 
Financial Proposal included higher liability caps 
and liquidated damage payments than the Other 
Proponents in the event of performance failures 
by the Operator, which demonstrated a greater 
willingness by LUMA to stand behind its contractual 

4	 Personnel across Quanta’s business lines receive the highest level of training at the Quanta Advanced Training Center on a 2,300-acre 
ranch transformed into a state-of-the-art training facility in La Grange, Texas, and at the Northwest Lineman College, the Quanta-owned 
accredited college that specializes in developing electric power, gas distribution, and telecommunications service skills, and trains more 
than 9,000 technical field workers per year at four campuses across the U.S. 

commitments and to protect the interest of PREPA’s 
customers and the citizens of Puerto Rico.

Finally, from a legal and contractual perspective, 
LUMA agreed to a form of the O&M Agreement 
that was closer to the one prepared by the P3 
Authority and included in the RFP. In effect, LUMA 
accepted, without significant change, the key 
elements of the O&M Agreement and required 
many fewer material changes to the document, 
thus resulting in less risk and cost transfer from the 
Operator to the Government.

In view of all of the above, the Partnership 
Committee believes that the Definitive Proposal 
submitted by LUMA (i) reflects the more thorough, 
detailed, and tailored approach to each of the 
technical, operational and financial, and legal 
components of the RFP, (ii) presents the better path 
forward to achieving the Government’s objective 
of transforming PREPA’s aged and inefficient T&D 
System into one that is safe, customer-centric, 
affordable, reliable, resilient, and sustainable, and 
(iii) is the better option for the people of Puerto Rico.

PREPA technical staff repair a transmission line, Cayey, PR.
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Introduction

As required by law, this Partnership Committee 
Report (the “Report”) has been prepared 
pursuant to: 

•	 Section 8(b)(vii) and Section 9(g)(i) of Act 29;

•	 Section 5 and Section 10 of Act 120; and

•	 Section 8.1 of the Regulation for the 
Procurement, Evaluation, Selection, Negotiation 
and Award of Partnership Contracts and Sale 
Contracts for the Transformation of the Electric 
System under Act No. 120-2018, as amended 
(the “Regulation”). 

Except as provided in Exhibit A hereto (Defined 
Terms), capitalized terms used but not otherwise 
defined in this Report have the meaning ascribed 
to them in, as applicable, Act 29, Act 120, the 
Regulation or the RFQ issued by the P3 Authority 
on October 31, 2018.

Pursuant to Section 5 of Act 120 and Resolution 
No. 2018-55 of the P3 Authority Board, as amended, 
on August 1, 2018, the P3 Authority established 
the Partnership Committee responsible for 
the procurement of a PPP with PREPA for the 
management, operation, maintenance, repair, 
restoration, and replacement of the T&D System.

This Report has been prepared in accordance with 
the Partnership Committee’s recommendation 
to the P3 Authority Board that the Project be 
awarded to LUMA, a consortium formed by 
(i) ATCO, a Canadian based global operator of 
leading electric T&D systems, natural gas T&D 
utilities, and a rapidly growing competitive retail 
energy business with approximately $17 billion in 
assets, (ii) Quanta, a U.S. Fortune 500 corporation 
with approximately $12 billion in annual revenue 
and the leading infrastructure solutions provider 
for the electric power industry in North America, 
and (iii) IEM, a comprehensive emergency 
management and disaster recovery firm that has 
supported over 300 state and local jurisdictions 
with a wide range of emergency management 

services and overseen over $51 billion in disaster 
recovery programs.

On May 15, 2020, following a process of more 
than 18 months, the Partnership Committee voted 
unanimously to recommend to the P3 Authority 
Board that LUMA be selected to execute the O&M 
Agreement for the Project. As required by Section 
9(g) of Act 29, the Partnership Committee has 
prepared this Report to describe the procedures 
followed in the procurement process for the 
award of the O&M Agreement and the reasons 
for its decision. In particular, this Report describes, 
pursuant to Section 9(g) of Act 29, the following 
considerations:

the public policy, social welfare, and 
economic development objectives the 
P3 Authority seeks to address through the 
implementation of the Project;

the determination that LUMA’s Definitive 
Proposal is the most advantageous to the 
Government and the people of Puerto 
Rico following such exclusive negotiations;

the process leading to the recommended 
award of the O&M Agreement, including 
the RFQ Process, the RFP Process, and the 
evaluation of Definitive Proposals; 

the Partnership Committee’s rationale for 
recommending to the P3 Authority Board 
that the O&M Agreement be awarded to the 
LUMA (the “Recommended Award”); and

the Partnership Committee’s selection  
of LUMA as the Preferred Proponent to 
engage in exclusive discussions and 
negotiations with the P3 Authority in 
connection with the Project (the 
“Preferred Proponent”); 

the core elements and key provisions of the 
O&M Agreement.
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Act 29 provides the Partnership Committee 
with the authority to negotiate the terms of the 
O&M Agreement and PREPA with the authority 
to execute the O&M Agreement negotiated by 
the Partnership Committee with the Preferred 
Proponent, subject to (i) the approval of the 
Puerto Rico Energy Bureau (“PREB”) created by 
Act 57-2014, as amended, to regulate, monitor, 
and enforce the energy public policy of the 
Government, (ii) the approval of the P3 Authority 
Board and the board of directors of PREPA, and 
(iii) the approval of the Governor of Puerto Rico 
or her delegate, in each case pursuant to the 
Regulation (the approvals described in clauses 
(i) though (iii) together, the “Required Approvals”). 

In addition, PREPA’s authority to execute the 
O&M Agreement negotiated by the Partnership 
Committee with the Preferred Proponent is subject 
to the consent of the FOMB (“FOMB Consent”) 
pursuant to the FOMB’s contract review policy 
established pursuant to Section 204(b)(2) of 
PROMESA, which requires FOMB approval of all 
local Puerto Rico contracts with an expected 
value of $10 million or more in the aggregate.

Accordingly, the O&M Agreement has been 
submitted to the relevant entities for the Required 
Approvals and to the FOMB for review and consent. 

5	 Cleary, Gottlieb, Steen & Hamilton LLP (“Cleary”), Pietrantoni Mendez & Alvarez LLC (“PMA”), FTI Consulting, Inc. (“FTI,” and together with 
Cleary and PMA, the “P3 Consultants”), CPM P.R. LLC (“CPM”) and Baker, Donelson, Bearman, Caldwell & Berkowitz, PC (“Baker Donelson”) 
were Consultants to the P3 Authority. Cleary and PMA provided legal advice. FTI provided technical and certain financial advice. CPM 
provided advice in the procurement process. Baker Donelson provided advice on matters related to federal funding. Citigroup Global 
Markets Inc. (“Citigroup”) and Nixon Peabody LLP (“Nixon”) were Consultants to the FOMB and participated in the Project on behalf of the 
FOMB. Citigroup provided financial advice. Nixon provided advice on tax-related matters, including with respect to ensuring that the O&M 
Agreement is a qualified management agreement. Ankura Consulting Group, LLC was a Consultant to PREPA and AAFAF, and provided 
certain technical and financial advice related to the T&D System and compliance with the fiscal plan. Finally, certain other Consultants 
provided advice from time to time on various specific elements of the Project. 

Upon receipt of the Required Approvals and the 
FOMB Consent, as well as the execution of the O&M 
Agreement, this Report will be (i) filed with the 
Office of the Clerk of the House of Representatives 
and of the Senate of the Legislative Assembly of the 
Commonwealth of Puerto Rico (the “Legislature”) 
and (ii) published on the P3 Authority’s website at: 
www.p3.pr.gov. Pursuant to Section 9(j) of Act 29, 
this Report, together with a final executed copy of 
the O&M Agreement, will also be (i) published on 
the Government’s website at www.aafaf.pr.gov, 
and (ii) announced in a newspaper of general 
circulation with information on where to locate a 
copy of this Report. 

Throughout the procurement process for the 
Project, the P3 Authority and the Partnership 
Committee have received advice from various 
consultants to the P3 Authority, the Puerto Rico 
Fiscal Agency and Financial Advisory Authority 
(known by its Spanish acronym “AAFAF”), PREPA, 
and the FOMB (the “Consultants”).5 In addition, 
the FOMB has been actively involved in each 
stage of the procurement process through the 
participation of its Director of Infrastructure and/
or its financial Consultants (together, the “FOMB 
Representatives”), and in all meetings and other 
interactions with Proponents.

This Report has been prepared by the Partnership 
Committee and is divided into five main sections:

•	 this introduction; 
•	 a summary of the Project background and 

objectives; 
•	 a summary of the procurement process; 
•	 a summary of the selection process and key 

considerations relevant to the Recommended 
Award; and

•	 a conclusion.General view of transmission towers near the Central Costa Sur 
power plant, Guayanilla, PR. 

http://www.p3.pr.gov
http://www.aafaf.pr.gov
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3.1	 Project Background 

6	 The data relating to the number of miles of transmission lines, sub-transmission lines, distribution lines, and publicly-owned transmission 
centers and sub-transmission substations is from Sargent & Lundy’s April 4, 2020, PREPA Transmission and Distribution System Useful Life 
Assessment prepared for PREPA.

3.1.1	 PREPA and the T&D System

PREPA is a public corporation and instrumentality 
of the Government, created pursuant to the PREPA 
Enabling Act, Act No. 83-1941, as amended. Its 
purpose is to provide electric power in a reliable 
manner, contribute to the general welfare and 
the sustainable development of Puerto Rico, 
and maximize the benefits while minimizing the 
social, environmental, and economic impacts of 
electric energy generation and distribution. As the 
sole electric utility in Puerto Rico, PREPA provides 
electricity to approximately 1.5 million customers, 
making it one of the largest U.S. public utilities by 
customers served.

The T&D System interconnects PREPA’s power plants 
with major switching and load centers throughout 
Puerto Rico. The T&D System currently has 1,113.5 
miles of transmission lines (230 kV and 115 kV), 1,376 

miles of sub-transmission lines (38 kV), and 16,035 
miles of primary distribution lines (13.2 kV through 
4.16 kV). The T&D System includes 47 transmission 
centers, 339 sub-transmission substations, and 613 
privately-owned substations.6

PREPA’s current priorities are focused on improving 
safe and reliable electric service, reducing energy 
costs, promoting smart energy consumption, and 
protecting the environment. Strategies to achieve 
these objectives include:

•	 reducing operating expenses;
•	 increasing efficiency;
•	 minimizing energy theft;
•	 diversifying energy sources;
•	 establishing smart grid technologies for energy 

control and consumption monitoring; and
•	 maximizing the use of advanced technology.

PREPA T&D and generation assets.
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3.1.2	 Recent Challenges

PREPA has faced a number of significant 
challenges in recent years, including:

•	 a lack of managerial continuity, notably five 
people filling the role of executive director in 
three years; 

•	 a dated electrical system that is in poor 
condition due, in part, to substandard practices 
and chronic infrastructure underinvestment;

•	 significant leverage, which has led, among 
other things, to an inability to access credit 
markets for long term capital investment; and

•	 a geographic mismatch between supply and 
demand — much of the generation is located 
in the South of the island while a majority of 
the demand is in the North, exacerbating the 
fragility and instability of the whole system.

Puerto Rico’s dated and fragile electric system 
has faced significant operational and reliability 
challenges and has struggled to provide residents 
with reliable and affordable power, as evidenced 
by reliability, customer satisfaction, and safety 
metrics that stand well below U.S. mainland and 
other island utility industry standards. PREPA’s 
record of performance with respect to such 
metrics during the period from 2015 to 2018 is 
described in more detail below.

Reliability – Reliability metrics not only measure the overall health of an electric system, but 
also help guide an understanding of the parts of an electric system that require investment 
in order to ensure public and employee safety and keep the power on. The utility industry 
employs a series of metrics to measure and monitor reliability, including (i) the system average 
interruption duration index, which measures the average time a customer experiences 
interruptions per year, (ii) the system average interruption frequency index, which measures the 
average number of power interruptions per year, and (iii) the customer average interruption 
duration index (“CAIDI”), which measures the average length of power interruptions. PREPA has 
historically significantly underperformed in each of these categories compared to the industry. 
For example, for the four-year period from 2015 to 2018, PREPA’s average CAIDI measure was 
165.8 minutes compared to the industry benchmark of 112 minutes. A central goal of the Project 
is to provide the people of Puerto Rico with a more reliable T&D System (i.e., fewer outages, 
shorter outages, and higher resilience to major weather events).

Customer Satisfaction – To measure customer satisfaction, utilities collect call center 
operational metrics and also engage independent third parties to survey customers. For the 
four-year period from 2015 to 2018, PREPA’s average speed to answer customer calls was 
13 minutes while the industry benchmark was less than one minute. In addition, while U.S. 
mainland utilities typically use metrics developed and applied by independent third-party 
experts to measure customer satisfaction, such as the J.D. Power or American Customer 
Satisfaction Index, PREPA does not currently do so. As part of the transformation effort for the 
Project, the winning Proponent will be required to measure customer satisfaction through an 
independent third party, bringing PREPA in line with industry practice, and develop additional 
rigor around call center data collection. 
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Table 1 sets out PREPA’s record of performance with respect to reliability, customer satisfaction, and 
safety metrics during the period from 2015 to 2018 as compared with that of U.S. mainland and other 
island utility industry benchmarks. 

TABLE 1: RELIABILITY, CUSTOMER SATISFACTION, AND SAFETY METRICS

# Metric PREPA*
Industry 
Benchmark** % Worse

1 CAIDI: customer average interruption duration index 
measure (reliability metric)

165.8 minutes 112 minutes 48%

2 SAIFI: system average interruption frequency index 
(reliability metric)

4.5 interruptions 0.98 interruptions 359%

3 SAIDI: system average interruption duration index 
(reliability metric)

732 minutes 109 minutes 572%

4 Speed to Answer: average speed to answer 
customer calls (customer satisfaction metric)

13.0 minutes <1 minute 1,200%

5 Safety-Related Incidents: average number of safety-
related incidents per year scaled to workforce size 
(safety metric) 

14.4 incidents 1.2 incidents 1,100%

6 Lost Time Cases: average number of safety-related 
incidents that result in lost workdays per year scaled 
to workforce size (safety metric)

10.3 incidents 0.4 incidents 2,475%

* PREPA’s operating statistics represent averages for 2015 to 2018 and were provided by PREPA to Sargent & Lundy to be included in Sargent & 
Lundy’s May 3, 2020 T&D Performance Metrics Report for PREPA.

** The reliability data is from the IEEE Power & Energy Society Large Utility Reliability Benchmark (2013-2018). The customer satisfaction data 
is from the National Call Center database. The safety data is from the Bureau of Labor Statistics for the Power, Transmission, Control and 
Distribution Industry Group for companies with 500-999 employees.

Safety – As a service provider for the people of Puerto Rico and an employer of approximately 
6,000 workers, safety is a critical metric for ensuring public and employee safety and 
measuring PREPA’s success. Strict adherence to the rules and regulations set forth by the Puerto 
Rico Occupational Safety and Health Administration (“OSHA”) is required, including those 
requiring utilities to report the following metrics, among others: (i) the number of safety-related 
incidents scaled to workforce size (“Safety-Related Incidents”); (ii) the number of lost work 
days due to safety incidents scaled to workforce size (“Lost Time Cases”); and (iii) the number 
of employment-related deaths (“Number of Deaths”). For the four-year period from 2015 to 
2018, PREPA’s Safety-Related Incidents averaged 14.4 incidents per year while the industry 
benchmark was 1.2 incidents per year. Through the transformation of the T&D System, the 
Government seeks to bring Safety-Related Incidents, Lost Time Cases, and Number of Deaths 
in line with industry standards. Although PREPA must comply with OSHA safety regulations and 
reporting requirements, it is even more critical to foster a utility culture committed to safety, 
which the Government seeks to achieve through the transformation. 
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PREPA’s challenges were both highlighted and 
significantly aggravated by hurricanes Irma and 
Maria, which struck Puerto Rico within two weeks 
of each other and resulted in one of the largest 
and most complex disaster response and recovery 
efforts in recent U.S. history. Irma skirted the 
Northern coast of Puerto Rico as a category five 
hurricane7 on September 6 and 7, 2017, causing 
significant flooding, regional power and water 
outages, and other damage to Puerto Rico’s 
infrastructure. On September 20, 2017, while Irma’s 
response operations were still ongoing, Maria made 
a direct strike over Puerto Rico as a category four 
hurricane, causing widespread and unprecedented 
devastation and destruction. Maria resulted in loss 
of life and massive infrastructure and property 
damage that severely affected Puerto Rico’s 

7	 The Federal Emergency Management Agency’s (“FEMA’s”) definitions for hurricanes are based on the Saffir-Simpson scale which takes 
into account a storm’s maximum sustained wind speed. A category four hurricane is defined as having sustained winds ranging from 130 
to 165 miles per hour and that will result in significant infrastructure damage, power outages lasting for months, and loss of life. A category 
five hurricane is the highest category and is defined as sustained winds over 157 miles per hour where most power poles will be damaged 
resulting in widespread months-long outages.

population, economy, critical infrastructure, 
social service network, and healthcare system. 

The combined impact of Irma and Maria led to a 
complete failure of the electrical grid, resulting in 
the longest power outage in U.S. history. Irma left 
approximately 70% of Puerto Rico without power 
and, shortly thereafter, Maria, the strongest 
hurricane to hit Puerto Rico in close to 100 years, 
made landfall and left 100% of Puerto Rico’s 
residents without power for significant periods of 
time. On average, households went 84 days without 
power. Two months after Maria, the majority of 
people in Puerto Rico remained without power, 
and it was approximately 11 months before power 
was restored to 100% of Puerto Rico’s residents.

Maria essentially destroyed Puerto Rico’s electric 
grid and severely disrupted cellular service, landlines, 
internet access, and other critical infrastructure. 
Consequently, water and sewer services shut down, 
first responders were unable to dispatch 911 calls, 
and transportation was brought to a halt. Schools 
and some healthcare facilities were forced to close, 
and hospitals had to rely on emergency generators. 
In addition to the massive power outage caused 
by Maria and the collateral damage to Puerto 

Rico’s infrastructure as a result of this power outage, 
Maria is one of the deadliest hurricanes in U.S. 
history, with approximately 3,000 deaths reported 
in the aftermath of the storm.

Irma and Maria struck Puerto Rico in the midst of an 
already dire financial situation for PREPA. Negative 
economic growth has been exacerbated by 
significant outmigration of the population, resulting 
in less demand. PREPA’s balance sheet deterioration, 

Impact of Maria to Puerto Rico.



Partnership Committee Report ― Puerto Rico Public-Private Partnership for the Electric Power Transmission and Distribution System 	 19

Project Background and Objectives

together with continued budget imbalances 
between revenues and expenditures, and significant 
debt balance caused by deficit financing, led to the 
loss of capital markets access in 2014. This limited 
PREPA’s ability to make necessary investments in 
Puerto Rico’s power system, including investments 
to repair and modernize Puerto Rico’s energy 
transmission infrastructure, which was vulnerable 
to outages even under normal conditions.

Today, almost three years later, power has been 
restored and access to clean water has greatly 
improved, but many temporary repairs remain 
in place, day-long power outages continue to 
occur from time to time, and collapsed utility 
poles, broken cross-arms, and uprooted trees 
are common on various parts of the island. The 
series of earthquakes that struck Puerto Rico 
in December 2019 and January 2020, and the 
ensuing damage particularly on the South of the 
island, further demonstrate the critical need for 
investment in infrastructure.

3.1.3	 Government Response

Against the backdrop of these two devastating 
back-to-back hurricanes that intensified an 
economic and fiscal crisis, the Government sought 
to move forward in its economic and disaster 
recovery by investing in infrastructure, people, and 
the environment. In particular, Irma and Maria 
forced the Government to rethink how PREPA’s 
power supply and delivery infrastructure should be 
managed and upgraded to ensure that it is better 
prepared for inevitable future weather events. A 
critical component of the transformation of the 
energy sector is the ability to bring to bear U.S. 
mainland and other international best industry 
practices to PREPA, as well as the expertise, 
experience, and know-how to design and execute 
on a transformation through managerial continuity 
and long-term planning.

PREPA staff install Amber Smart LED “Turtle Friendly” light bulbs along costal-areas of San Juan, San Juan, PR. 
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Over the past decade, the Government has had 
success in bringing to bear such best industry 
practices, expertise, experience, and know-how 
to its infrastructure projects by entering into PPPs 
with private sector participants in other sectors 
pursuant to the framework set forth in Act 29. 
These include the long-term concession of toll 
roads PR-22 and PR-5 that was awarded in 2011 
(the “Toll Roads Project”) and the long-term lease 
agreement for the Luis Muñoz Marin International 
Airport that was awarded in 2013 (the “LMM 
Airport Project”). In each of these cases, the 
Government sought to strike a balance between 
government and private sector participation 
through a mutually beneficial contractual 
relationship that results in the efficient, effective, 
and affordable delivery of public goods and 
services to all citizens of Puerto Rico.

Puerto Rico’s Existing PPP Program

For several years, Puerto Rico has been one of 
the few U.S. jurisdictions with an organized PPP 
program. Even before the enactment of Act 120 
and the Regulation, the Government enacted 
Act 29 and promulgated the Regulation for the 
Procurement, Evaluation, Selection, Negotiation 
and Award of Participatory Public-Private 
Partnerships Contracts under Act No. 29-2009, 
as amended (the “Act 29 Regulation”) in order 
to finance infrastructure projects and provide 
multiple public services.

By providing clarity, uniformity, and certainty with 
respect to PPP selection and contracting, Act 
29 and the Act 29 Regulation comprise one of 
the most robust legal frameworks for PPPs in the 
Americas. In particular, Puerto Rico’s PPP program 
is guided by the following five key components 
of a successful PPP program identified by the 
World Bank Group: clear public policy, strong 
legal framework, clear processes and institutional 

8	 See World Bank Group; Private Infrastructure Advisory Facility; Asian Development Bank; Inter-American Development Bank; Multilateral 
Investment Fund. Public-Private Partnerships Reference Guide, version 3, 2017.

responsibility, responsible financial management, 
and good governance arrangements, each of 
which is described in more detail below.8

Clear Public Policy – Puerto Rico’s PPP 
program clearly articulates (i) the 
Government’s intent to use PPPs to deliver 
public services and (ii) the objectives, 
scope, and implementing principles of 
the PPP program.

Strong Legal Framework – Puerto 
Rico’s PPP program is grounded in a 
strong legal framework that sets the 
rules and boundaries for how PPPs are 
implemented.

Clear Processes and Institutional 
Responsibility – Puerto Rico’s PPP 
program provides a detailed, clear, and 
consistent process by which PPP projects 
are identified, developed, appraised, 
implemented, and managed, and sets 
forth the roles of different entities involved 
in that process.

Responsible Financial Management 
– Puerto Rico’s PPP program requires 
responsible public financial management 
that ensures PPPs provide value without 
placing undue burden on future 
generations.

Good Governance Arrangements – 
Puerto Rico’s PPP program provides for 
governance arrangements that allow 
other entities, such as auditing entities, the 
Legislature, and the public, to participate 
in PPP projects.



Partnership Committee Report ― Puerto Rico Public-Private Partnership for the Electric Power Transmission and Distribution System 	 21

Project Background and Objectives

Act 29 provides that the public policy with 
respect to PPPs must be to maintain such controls 
as are necessary to protect the public interest 
yet balance this need for controls with the 
profit-making purpose of any private operation. 
As described in Section 3.1.1 hereof (PREPA and 
the T&D System), the P3 Authority was created 
pursuant to Act 29 as a public corporation of 
the Government affiliated with AAFAF as part 
of the fiscal and economic component of the 
government of Puerto Rico. The P3 Authority 
is designated as the sole government entity 
authorized and responsible for implementing 
the Government’s public policy on PPPs and for 
determining the functions, services, and facilities 
for which PPPs are to be established.9

Act 29 recognizes the need for PPPs to allow for 
the development of infrastructure and other 
projects by delegating the risks inherent to such 
development or service to the party that is 
best capable of assessing and managing such 
risks, improving services, creating new jobs, 

9	 In addition, Act 29 expressly states that it is the public policy of the Government to favor and promote the establishment of PPPs and further 
authorizes all departments, agencies, public corporations, and instrumentalities, as well as municipalities and the legislative and judicial 
branches of the Government, to use the establishment of PPPs in accordance with the process specified therein. Act 29 also prohibits the 
Government from legislating to limit the powers or rights granted to the P3 Authority and partnering government entities, like PREPA, under 
Act 29 until the obligations under an executed PPP contract are satisfied.

and developing Puerto Rico’s economy and 
competitiveness. Likewise, these partnerships 
enable the Government to make infrastructure 
projects feasible when the funds needed to 
complete a project are not available in the 
public treasury. 

The robustness of the Act 29 framework is 
evidenced by the success of both the Toll Roads 
Project and the LMM Airport Project.

The Toll Roads Project

The Toll Roads Project was structured as a 
40-year concession agreement (the “Toll Roads 
Agreement”) between Autopistas Metropolitanas 
de Puerto Rico LLC (“Metropistas”), a consortium 
composed by Goldman Sachs Infrastructure 
Partners and Abertis Infrastructures, and the 
Puerto Rico Highway and Transportation Authority 
(“PRHTA”) for the maintenance and operation of 
two highways, PR-22 and PR-5. Pursuant to the Toll 
Roads Agreement, Metropistas made an up-front 
payment to PRHTA in the amount of $1.08 billion 
and committed to make certain investments to 
upgrade toll roads PR-22 and PR-5 and bring them 
to world-class standards. The Toll Roads Agreement 
provides that revenues generated by the toll roads 
belong to Metropistas. The Toll Roads Project 
was the first concession of its type successfully 
achieved in Puerto Rico and was internationally 
recognized as a successful PPP project, winning 
both Project Finance International’s (“PFI’s”) 
deal of the year in the Americas award and 
the American Road and Transportation Builders 
Association’s project of the year award in 2011.

The LMM Airport Project

The LMM Airport Project was structured as a 
40-year lease agreement (the “LMM Airport 
Agreement”) between the Puerto Rico Ports 

PREPA employee replaces a light bulb, Caguas, PR.
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Authority (“PRPA”) and Aerostar Airport Holdings 
LLC (“Aerostar”), a partnership between Grupo 
Aeropuertuario de Sureste S.A.B. de C.V. and 
Highstar Capital IV, L.P., to operate the Luis Muñoz 
Marin International Airport, the busiest airport in 
the Caribbean with the largest air cargo operation 
in Puerto Rico. Pursuant to the LMM Airport 
Agreement, Aerostar made an up-front payment 
to PRPA in the amount of $615 million, agreed 
to annual payments equal to a percentage of 
airport revenues, and committed to make certain 
investments to upgrade the airport facilities. Like in 
the Toll Roads Project, the LMM Airport Agreement 
provides that revenues belong to Aerostar. The 
LMM Airport Project was the first PPP completed 
for an international airport under the Federal 
Aviation Administration Pilot Program and was 
also internationally recognized as a successful PPP 
project, winning PFI’s deal of the year award in 
2013.

Path Forward for the T&D System 

In light of this successful track-record and the 
existing legal framework for PPPs in Puerto Rico, the 
Government decided to undertake a more radical 
transformation of Puerto Rico’s electric system 
involving private sector participation. In doing so, 
the Government is seeking solutions for the T&D 
System that:

•	 provide managerial continuity and long-term 
planning;

•	 are cost-effective and forward-looking;

•	 are resilient and built in accordance with codes, 
specifications, and standards consistent with 
mainland U.S. electric utilities;

•	 harness innovative thinking and best practices 
from around the world; and

•	 contribute to the greater economic development, 
revitalization, and growth of Puerto Rico (in 
alignment with broader Government efforts to 
achieve fiscal and economic stability).

3.1.4	 Towards a Sustainable Transformation

From the outset, there were a number of factors 
that challenged the viability of the Project and 
the ability to attract private sector participation, 
including, among others: 

•	 the poor state of PREPA’s energy infrastructure 
as a result of years of underinvestment; 

•	 the complex financial restructuring process that 
PREPA is undertaking as a debtor under Title III; 

•	 the fact that PREPA was in the process of 
developing and obtaining approval for a long 
term capital plan for both its generation and 
T&D business, which capital plan the private 
operator would have to factor into its proposal; 

•	 the difficulty of knowing the quantum and 
timing of federal disaster recovery assistance 
that will be available; and

•	 the corporate reorganization that PREPA needs 
to undergo in order to separate responsibility 
for the generation and T&D assets with a view 
towards creating a more efficient electric 
system for Puerto Rico. 

Given this unique set of challenges facing PREPA 
and the general economic and fiscal difficulties 
that Puerto Rico is experiencing, procuring 
private sector expertise to transform the electric 
system could not occur in a vacuum. Instead, 
the Government pursued a multi-pronged 
strategy – involving a new legal framework, 
plans to modernize the energy sector, federal 
disaster assistance funding, and relief for PREPA’s 
financial challenges – in order to create the right 
environment for positive and long-lasting change 
of the energy sector.

Bolstering the Legal Framework

The first element of a more thorough energy 
transformation was the adoption of legislation that 
would provide, among other things, for private 
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sector participation in the transformation of the 
energy sector. The Government enacted Act 120 
in June 2018 with the stated goal of transforming 
Puerto Rico’s energy system into a modern, 
sustainable, reliable, efficient, cost effective, and 
resilient one pursuant to PPP or sale agreements 
with respect to the functions, services or facilities 
of PREPA (each such transaction, a “PREPA 
Transaction”). This new law, which provided the 
framework for the transformation of the energy 
sector, and the Regulation adopted thereunder, 
provide guidelines and procedures for, among 
other things: 

•	 identifying the PREPA functions, services, or 
facilities for which PPPs will be established; 

•	 identifying which PREPA assets related to energy 
generation will be sold or transferred through 
sale contracts or delegated to private operators 
through long-term operation and maintenance 
agreements; 

•	 soliciting, obtaining, and evaluating proposals 
for PREPA Transactions; 

•	 selecting the entities or individuals that will enter 
into transformation contracts with PREPA; and 

•	 negotiating and awarding PPP contracts for 
PREPA Transactions.

Act 120 also set in motion the development of 
a new regulatory framework for the electric 
sector. A working group was created under 
Act 120 to develop a new energy public policy 
and regulatory framework, in consultation with 
the Southern States Energy Board and the U.S. 
Department of Energy, among others. Legislation 
to establish this new framework for Puerto Rico’s 
energy sector, the Puerto Rico Energy Policy Act, 
Act No. 17-2019 (the “Energy Policy Act”), was 
signed into law on April 11, 2019. The Energy Policy 
Act formulates Puerto Rico’s energy policy through 
2050 and aims to set the parameters for a resilient, 
reliable, and robust energy system. In particular, 
the Energy Policy Act requires planning for greater 

resilience through the establishment of micro-
grids, distributed and renewable generation, and 
underground distribution lines.

In addition, as part of the Government’s public 
policy to achieve diversification of electricity 
sources and energy technology infrastructure by 
reducing the dependence on fossil fuel-based 
energy sources, the Energy Policy Act (i) requires 
that at least 20% of PREPA’s energy come from 
renewable sources by 2022, increasing to 40% 
by 2025 and 60% by 2040, and reaching 100% by 
2050, and (ii) prohibits the production of energy 
through the combustion of coal and its derivatives 
as a source of generation beginning in 2028. 
The Energy Policy Act also confirms the role of 
the PREB as the independent entity in charge of 
(A) regulating Puerto Rico’s energy system with 
powers and duties to ensure fair, affordable, and 
reasonable costs through oversight and review of 
rates, and (B) supervising and enforcing Puerto 
Rico’s energy policy.

Finally, the modernization of the regulatory 
framework has also taken a long-term view of 
the energy future of Puerto Rico. This is captured 
in the proposed Integrated Resource Plan (the 
“IRP”) that will serve as the planning process and 
document for new generation investment by private 

Generation Desk in the Monacillos System Control Center,  
San Juan, PR.



Partnership Committee Report ― Puerto Rico Public-Private Partnership for the Electric Power Transmission and Distribution System 	 24

Project Background and Objectives

developers for a 20-year period. The IRP 
includes plans to transition to an increase of 
renewables in the generation mix, primarily in 
solar photovoltaics and battery storage.

Modernizing the Energy Sector

Given Puerto Rico’s geographic location and 
susceptibility to extreme weather events, there 
has been a progressive focus on transitioning 
Puerto Rico’s electric system towards cleaner 
renewable energy sources that by their 
nature support resiliency and guard against 
the devastating effects of another hurricane. 
Consistent with the Energy Policy Act and 
other applicable law, the IRP and the Electric 
Grid Modernization Plan for Puerto Rico (the 
“GMP”) contemplate transforming the energy 
system through the incorporation of more 
renewables, micro-grids, and distributed 
energy resources, which will ultimately drive 
economic opportunities and customer 
well-being. 

The GMP was developed by the Central 
Office for Recovery and Reconstruction 
(“COR3”) and the P3 Authority, in conjunction 
with PREPA, to provide a roadmap for the 
implementation of projects to transform the 
energy system through a detailed action 
plan tailored to Puerto Rico. The GMP adds 
granularity to the Government’s vision to 
transform the electric system and sets the 
foundation for turning this vision into action 
with a view towards achieving a modernized, 
standardized, resilient, and distributed electric 
system in Puerto Rico, in accordance with 
the public policy set forth by Act 120 and the 
Energy Policy Act. 

The programs and initiatives set forth in the 
GMP are guided by the following five core 
pillars for permanent reconstruction set forth in 
Act 120 and the Energy Policy Act: customer-
centricity, resiliency, reliability, affordability, 
and sustainability, each of which is described 
in more detail below.

Customer-Centricity – The GMP seeks 
to transform the T&D System to provide 
customers with affordable and reliable power, 
as well as with transparent metrics for quality 
of service. Increasing customer engagement 
with the utility is an essential initiative to 
the transformation of PREPA’s customer 
service system. By engaging customers 
with innovative products and value-added 
services that provide choice among rate plan 
and risk management options, customers 
are empowered to participate in and take 
ownership of their energy needs.

Resiliency – The GMP is centered on the 
concept of achieving an electric system 
that is able to adequately withstand future 
extreme weather and man-made events. As 
stated in the GMP, this requires continuous 
improvement of PREPA’s emergency 
preparedness capabilities, including measures 
to support effective preparation for, 
management of, and timely recovery from 
major weather events.

Reliability – The GMP seeks to transform 
the electric system such that it provides 
best-in-class and reliable electric service, 
which is essential for all residents’ well-being 
and economic development. Best-in-class 
power service requires meeting the growing 
demands of electricity users.

Affordability – The GMP seeks to (i) transform 
the electric system to provide electric service 
at a cost that is reasonable to all residents and 
businesses by maximizing operational efficiency 
and financial stability in running the utility and 
(ii) minimize the cost of supply, and reduce 
the dependence on imported fuels (and the 
associated volatility), in order to support 
affordable rates while remaining in line with 
the core pillars of resiliency and reliability.

Sustainability – The GMP is centered on the 
concept of achieving a safe electric system 
that is a leader in environmental stewardship. 
This requires not only a trained and engaged 
workforce, but also a transition from an electric 
system centered on fossil fuels to one in which 
renewable resources play a central role.
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Securing Federal Funding

Another key component of the energy 
transformation involves the Government’s efforts 
to secure federal disaster assistance funding to 
help rebuild Puerto Rico in the aftermath of Irma 
and Maria. These efforts have been essential not 
only to the recovery of Puerto Rico, but also to the 
ability to attract private sector investment. Market 
participants interested in contributing to PREPA’s 
transformation have consistently stressed the 
importance of securing the federal government’s 
support for the transformation efforts, particularly 
federal recovery funding.

In order to effectively procure and deploy Puerto 
Rico’s federal funding needs, the Government has 
established a robust, centralized organizational 
framework that promotes transparency, 
governance, and accountability. The recently-
formed COR3 serves as the nerve center of this 
effort. COR3 is based on similar agencies that 
have been successfully deployed in post-disaster 

situations by other U.S. jurisdictions, including New 
York, New Jersey, and Louisiana. COR3 has been 
responsible for, among other things, (i) overseeing 
public and private sector efforts related to 
financial management of recovery funds, (ii) 
sub-recipient monitoring, (iii) providing training 
and technical assistance, (iv) performing internal 
auditing, and (v) conducting the reimbursement 
review process. Through these efforts, the 
Government was able to secure emergency 
supplemental appropriations of over $36 billion for 
the recovery and reconstruction of Puerto Rico. Of 
this amount, it is estimated that a large portion will 
be appropriated for the energy system, based on 
eligible work.

In February 2020, FEMA published the Public 
Assistance Alternative Procedures (Section 428) 
Guide for Permanent Work (FEMA-4339-DR-PR) 
(February 2020) (the “428 Guide”). The 428 Guide is 
applicable to large permanent work projects in 
Puerto Rico for critical service facilities and provides 
that cost estimates for funding eligible projects will 

Personnel from Ingeniería Sur and PREPA’s air division working to replace structures in order to improve electrical service, Villalba, PR. 
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be developed by FEMA. Certain cost estimates 
may be subject to validation by a third-party 
independent expert panel (the “Expert Panel”). 
The United States Army Corps of Engineers (USACE) 
Cost Engineering Center of Expertise acts as the 
Expert Panel under the 428 Guide. Expert Panel 
review is available under certain circumstances, 
including, among others, at an applicant’s request 
for projects with a cost estimate greater than 
$5 million. Allowable costs for estimates include 
architectural, engineering, environmental review 
and design fees, construction, other restoration 
and reconstruction costs, hazard mitigation, and 
direct administrative costs.

To support its work, COR3 hired various third-party 
experts with extensive global experience in disaster 
recovery and reconstruction efforts, including 
experts with experience in (i) project formulation 
and grant management, (ii) technology solutions, 
software development, and report and data 
management, (iii) strategy, compliance, and 
financial management, and (iv) energy-related 
matters.

Addressing Fiscal Challenges

The final critical component of the energy 
transformation involves the Government’s strategy 
for tackling the fiscal crisis that Puerto Rico and 
its public corporations have been facing. In 
2016, recognizing the delicate fiscal condition of 
Puerto Rico, the U.S. Congress enacted PROMESA. 
PROMESA provides a series of mechanisms to 
achieve fiscal and budgetary balance and 
restore access to the capital markets to spur 
the revitalization of infrastructure in Puerto Rico. 
PROMESA also established the FOMB, which is 
tasked with working with the Government and 
the people of Puerto Rico to create the necessary 
foundation for economic growth. In July 2017, the 
FOMB filed a petition for relief under Title III on 
behalf of PREPA in order to begin the process of 
addressing PREPA’s significant debt obligations 
and operational challenges.

Restructuring PREPA’s legacy debt obligations 
is a key component of Puerto Rico’s energy 
transformation and its successful conclusion 
will pave the way for a resilient, reliable, and 
affordable energy system. In addition, the 
Government has sought to rely on every tool 
available to it under Title III to provide private 
sector partners with the assurances they need to 
effectively contribute to the transformation. The 
Title III process has also allowed the Government, 
including the P3 Authority, to work closely with 
the FOMB and its Consultants to ensure that 
the transformation has the full support of all 
governmental stakeholders.

Top: PREPA employee show off the new LED lights which will 
replace light bulbs currently used, San Juan, PR. 

Bottom: Transformers stored in the Palo Seco warehouse,  
San Juan, PR. 
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3.2	 Project Objectives

The Government’s overarching mission is to 
transform Puerto Rico’s energy system into a 
modern, sustainable, reliable, efficient, cost-
effective, and resilient one. Consistent with the 
foregoing, the Project is intended to achieve the 
following objectives for the T&D System:

•	 delivery of low-cost electricity to ratepayers of 
Puerto Rico;

•	 increase in T&D System resiliency, achieving 
performance in line with codes, specifications, 
and standards consistent with mainland U.S. 
electric utilities;

•	 increase in T&D System reliability;

•	 deployment of new technologies; and

•	 implementation of industry best practices and 
operational excellence through managerial 
continuity and long-term planning.

The Government determined that these objectives 
would be best achieved through a PPP with a 
world class private operator that would be able 
to bring to bear its experience and expertise 
and best practices from the U.S. mainland and 
other jurisdictions. The private operator would 
need to have the appropriate experience 
managing large-scale electric utilities, as well the 
technical, operational, and financial wherewithal 
to successfully operate the T&D System. More 
specifically, potential private partners would have 
to demonstrate: (i) experience operating a large 
electric utility and administering federal disaster 
recovery funding, (ii) financial strength and capital 
resources, with significant access to the capital 
markets, and (iii) strong technical expertise, with a 
track record of high-quality operations.

Consistent with the principles set forth in Section 
204(b)(2) of PROMESA, the Project is intended to 
“promote market competition” by harnessing 

private sector creativity and resources to help 
fully deliver on the economic, infrastructure, and 
societal goals identified by the Government. 
Furthermore, the Project is consistent and 
compliant with the PREPA Fiscal Plan, as certified 
on June 27, 2019 by the FOMB (the “Certified 
Fiscal Plan”). The Certified Fiscal Plan describes 
the Project as one of the major transformation 
initiatives to be implemented in order for PREPA 
to become a customer-centric and financially 
sustainable utility. As stated therein, the Certified 
Fiscal Plan “is predicated on the implementation 
of an Energy Sector Transformation, leveraging 
private sector capital and operational expertise.”

As further described in this Report, the procurement 
process was undertaken with various goals in 
mind. First, the Government was keenly focused 
on implementing a robust, competitive, and 
transparent procurement process to identify the 

PREPA employee installs a light pole, Bayamón, PR. 
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private partner best positioned to accomplish the 
Project’s objectives. Second, from its inception, 
the procurement process was carried out in 
coordination with the FOMB and its Consultants 
given the importance of aligning the process with 
the efforts to address PREPA’s financial challenges 
and aligning the Project with the Certified Fiscal 
Plan. Third, throughout the procurement process, 
the P3 Authority was in communication with the 
PREB to keep it abreast of developments and 

10	 For more information on the rationale for transforming Puerto Rico’s energy system through a PPP with a world class private operator, please 
see the report titled “Advantages of a Third-Party T&D Operator of the Puerto Rico T&D System” attached as Exhibit B hereto (Advantages of a 
Third-Party T&D Operator of the Puerto Rico T&D System).

facilitate its review of the O&M Agreement to 
determine its compliance with the energy public 
policy and the regulatory framework. Finally, given 
the importance of federal funding support to the 
transformation, the procurement process was 
designed to provide potential private partners 
with various opportunities to better understand the 
current state of the recovery effort and the status 
of the various applications for federal funding.10 

ATCO owns and operates more than 54,000 miles of T&D lines, delivering electricity in a sprawling service territory covering 165,000 
square miles.
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4.1	 Partnership Committee

Act 29 and the Regulation require that the P3 
Authority establish a Partnership Committee for 
each PPP project. Accordingly, the P3 Authority 
established the Partnership Committee for the 
Project on August 1, 2018. Pursuant to Section 
5(c) of Act 120, the P3 Authority must designate 
a Partnership Committee (as required by Act 29) 
to evaluate and select qualified Proponents and 
to establish and negotiate the terms of the O&M 
Agreement. Section 8 of Act 29 requires that the 
Partnership Committee be composed of: 

•	 the executive director of the AAFAF or his/her 
delegate; 

•	 a PREPA officer or his/her delegate; 

•	 one member of the board of directors of PREPA, 
his/her delegate, or an official thereof selected 
by the P3 Authority Board based on him/her 
having specialized knowledge pertinent to the 
project under consideration by the relevant 
partnership committee; and 

•	 two officials from any government entity chosen 
by the P3 Authority Board for their knowledge 
and experience in the type of project under 
consideration by the relevant partnership 
committee.

As of the date of the Recommended Award, and 
pursuant to the requirements summarized in the 
paragraph above, the Partnership Committee was 
comprised of the following individuals:

•	 Omar Marrero, Esq., Executive Director & 
Chairman of AAFAF; CFO of the Government of 
Puerto Rico – Omar Marrero previously served 
as Executive Director of the P3 Authority and 
as Secretary of the Department of Consumer 
Affairs of Puerto Rico. Omar Marrero formerly 
served as Executive Director of the Puerto 
Rico Ports Authority, as Executive Director of 

the Puerto Rico Conventions District Authority, 
as Vice President of the Board of Directors 
of PREPA, as the Governor’s Authorized 
Representative (“GAR”) before FEMA, and as 
Executive Director of COR3; 

•	 Jose Ortiz, PE, Executive Director of PREPA – 
Jose Ortiz previously served as Chairman of the 
Board of PREPA and as Executive President of 
the Puerto Rico Aqueduct and Sewer Authority; 

•	 Ralph Kreil, PE, President of the Board of 
Directors of PREPA – Ralph Kreil previously served 
as President of the Engineers and Land Surveyors 
Association of Puerto Rico;

•	 Edison Avilés, PE, Esq., Chairman of the PREB 
– Edison Avilés previously served as President 
of the Electrical Engineers Institute of the 
Professional College of Engineers and Land 
Surveyors of Puerto Rico; and 

•	 Ottmar Chavez, Executive Director of COR3 
– Ottmar Chavez currently serves as the GAR 
before FEMA. Ottmar Chavez also serves 
as the Administrator of the General Service 
Administration of Puerto Rico.

Edison Avilés, Jose Ortiz, and Ralph Kreil have been 
members of the Partnership Committee since it 
was first established by the P3 Authority.

As a result of his appointment as executive director 
of AAFAF, Omar Marrero became a member of 
the Partnership Committee on July 30, 2019.

Ottmar Chavez became a member of the 
Partnership Committee on September 9, 2019, 
replacing Jorge Morales, a government official 
appointed to the Partnership Committee for his 
knowledge and experience in the energy sector 
who subsequently elected to leave public office. 
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Efran Paredes, Director of PREPA’s Planning and 
Environmental Protection Directorate and PREPA 
liaison to the Partnership Committee, participated 
in various meetings of the Partnership Committee. 
Efran Paredes also serves as a representative 
of PREPA and PREPA’s Executive Director. Efran 
Paredes did not vote on any of the Partnership 
Committee’s decisions with respect to the 
Project, including the Partnership Committee’s 
determination of the Recommended Award.

Pursuant to Section 8 of Act 29, the Partnership 
Committee is responsible for the overall 
management of the process for the award of 
the Project and determining the Recommended 
Award, including:

•	 engaging, or requesting that AAFAF engage, 
advisors, experts, or consultants on behalf of 
PREPA;

•	 approving documents prepared and distributed 
in connection with the RFQ Process and the RFP 
Process;

•	 evaluating and qualifying the SOQs submitted 
in response to the RFQ by the five Respondents 
that participated in the RFQ Process; 

•	 inviting the qualified Respondents to participate 
in the RFP Process;

•	 engaging in, or supervising, the negotiation 
of the terms and conditions of the O&M 
Agreement with the Proponents;

•	 evaluating the Definitive Proposals submitted by 
the two Proponents and selecting the one that 
meets the requirements of the RFP and better 
serves the goals of the Project;

•	 preparing this Report and submitting the O&M 
Agreement for the Required Approvals; and

•	 overseeing proper compliance with the 
procedures established for the negotiation of 
the O&M Agreement, the determination of 
the Recommended Award, and the execution 
of the final O&M Agreement, including those 
requirements set forth in Act 29, Act 120, and 
the Regulation.

Quanta line workers repairing an electricity delivery system.
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4.2	 Market Sounding

In the summer of 2018, the Government began a 
deliberate effort to transform and revitalize Puerto 
Rico’s energy system by conducting a market 
sounding process. The Government, including 
the P3 Authority, AAFAF and PREPA, together with 
the FOMB, issued a letter soliciting private sector 
feedback on the energy transformation generally 
and the Project specifically, with the stated goal of 
creating a modern, sustainable, reliable, efficient, 
cost effective, and resilient energy system. The 
market sounding also requested feedback on 
(i) the regulatory structure of the electric sector in 
Puerto Rico and (ii) potential transaction structures 
for the participation of the private sector in both 
the T&D System and PREPA’s generation assets.

The market sounding indicated substantial interest 
in the Project, and the Government received 
approximately 20 responses. Respondents 
included (i) strategic companies spanning the 
regulated utilities, power generation, oil and gas, 
and general industrials sectors, and (ii) financial 
sponsors with experience in power-related 
infrastructure. Respondents provided generally 
consistent feedback on a number of key items. All 
of the respondents:

•	 stressed the importance of having a strong and 
fully independent regulator, consistent with 
mainland U.S. standards; 

•	 indicated that, for a PPP contract to be feasible, 
it would need to be a long-term agreement with 
a creditworthy Government counterparty; and 

•	 cited a willingness to make ongoing investments 
in the T&D infrastructure and new generation on 
the island.

In addition, many of the respondents indicated 
a familiarity with concession structures and cited 
past instances of successful PPPs, and some of the 
respondents indicated a need for federal funding 
in order to fulfill the goal to “build back better” the 
energy sector.

Quanta lineworker repairing a distribution line.
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4.3	 Qualification Process

On October 31, 2018, the P3 Authority issued the 
RFQ pursuant to Section 5 of Act 120 and Section 
3 of Act 29. Pursuant to Section 1.4 of the RFQ, the 
objective of the RFQ was to enable the Partnership 
Committee to identify the Respondents qualified 
to participate in the RFP Process based on their 
SOQs, which were due on December 5, 2018.

Section 3 of the RFQ provided that the RFQ Process 
sought SOQs from companies or consortia that 
demonstrated, among other things: 

•	 experience operating large-scale electric that 
on a sustained basis involved at least 250,000 
customers, a rate base of at least $2 billion, and 
at least 1,000 employees;

•	 the ability to operate electric utility T&D 
infrastructure on an island or other stranded 
location, in both urban and rural settings, and 
under challenging natural circumstances, 
including natural-disaster prone regions;

•	 experience with formal regulatory proceedings 
or similar rate justification proceedings in a U.S. 
or similar regulatory jurisdiction, and a sustained 
history of reasonable customer rates;

•	 a track record of achieving key operational 
metrics (including customer interruptions, safety, 
and customer satisfaction) within industry 
standards for U.S. mainland utilities;

•	 experience managing disaster recovery 
operations, federal disaster relief funding, and 
relationships with the relevant government 
entities; and

•	 a track record of earned return on equity 
approximating regulatory authorized returns 
on equity, and an ability to raise significant 
quantities of debt and equity through financings.

As set forth in Section 2.3 of the RFQ, the RFQ 
contemplated PREPA entering into a long-term 
public-private partnership contract with a private 
partner, the precise structure of which was still to be 
determined but pursuant to which PREPA would 
retain ownership of and title to all assets of the T&D 
System and the private partner would assume all 
rights and responsibilities related to the operation, 
maintenance, and management of the T&D System, 
including:

operation and maintenance of the T&D 
assets and system, including streetlights 
and meters;

control center operations, including 
generation scheduling and economic 
system dispatch;

integration of renewable generation and 
distributed energy resources;

energy procurement;

end customer metering, service, and 
support (including billing and collections);

new service requests for secondary and 
primary connected customers;

outage management and restoration; 

coordination of emergency planning and 
storm restoration and recovery;

interface with regulators, including with 
respect to environmental compliance;

general system planning, including 
sourcing, designing, and implementing 
system growth and improvement; 

acting as a servicer in connection with 
any charges imposed in respect of legacy 
obligations; and

ongoing public reporting.
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In addition to performing the services typically 
performed by the operator of a T&D system, the 
RFQ contemplated the private partner assisting 
with the procurement and administration of 
federal funds received for the restoration of 
the T&D System. In certain circumstances, the 
private partner would have the opportunity to 
make capital investments in the T&D System not 
otherwise paid for by federal disaster recovery 
funding. Under the contemplated structure for the 
Project, the private partner’s compensation would 
consist of a regulated base management fee 
supplemented by performance payments linked 
to established performance standards aimed at 
improving performance of the T&D System and 
customer experience.11

Pursuant to Section 1.9 of the RFQ, Respondents 
were able to submit any requests for clarifications 
(“RFCs”) they had with respect to the contents of 
the RFQ (each such RFC, an “RFQ-RFC”) to the 
P3 Authority prior to November 14, 2018. On 
November 20, 2018, the P3 Authority issued 
responses to the RFQ-RFCs submitted by 
Respondents pursuant to the process established 
in Section 5.4 of the Regulation. The RFQ and the 
P3 Authority’s responses to such RFQ-RFCs are 
available on the P3 Authority’s website  
(www.p3.pr.gov).

11	 For more information on the RFQ Process please see the RFQ attached as Exhibit C hereto (Request for Qualifications).
12	 For more information on the Respondents and the RFQ Process please see the report titled “Qualifications Analysis and Shortlist Report” 

attached as Exhibit D hereto (Qualification Analysis and Shortlist Report).

The P3 Authority received five SOQs from the 
following Respondents:

•	 Duke;
•	 Exelon;
•	 ITC Holdings, Corp; 
•	 LUMA; and
•	 PSEG.

Pursuant to Section 8(b) of Act 29 and Section 
3.4 of the Regulation, the Partnership Committee 
evaluated each SOQ based on the requirements 
set forth in the RFQ. Specifically, the Partnership 
Committee evaluated each SOQ by considering 
the extent to which Respondents satisfied the 
evaluation criteria established in Section 3 of 
the RFQ based on scorecards established by the 
Consultants. 

On January 10, 2019, Partnership Committee met 
to analyze the information contained in the SOQs 
and score the SOQs. On January 17, 2019, and 
based on the information included in the SOQs, 
the following entities (including one consortium) 
were selected to participate in the RFP Process:12

http://www.p3.pr.gov
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Duke (NYSE:DUK) – Duke is a company that, through a number of 
electric and gas utility affiliates, serves approximately 7.6 million 
customers. Duke is based in North Carolina and serves electric and 
gas utility customers in service territories covering 95,000 square miles 
across Florida, Indiana, Kentucky, North Carolina, Ohio, and South 
Carolina. Duke affiliates operate transmission and distribution systems 
that extend more than 295,000 miles.

Exelon (NYSE:EXC) – Exelon is an Illinois-based Fortune 100-listed 
company that owns a number of gas and electric utility companies. 
Specifically, Exelon owns 16,966 miles of transmission lines and 171,605 
miles of distribution lines. In 2017, Exelon utility affiliates served more 
than 10 million customers in Delaware, Illinois, Maryland, New Jersey, 
Pennsylvania, Virginia, and Washington, D.C.

LUMA – LUMA is a consortium composed of two companies, ATCO 
and Quanta, with broad and diverse experience in the field of 
electric power, and IEM. ATCO offers innovative business solutions 
and services on various platforms, including electricity, structures 
and logistics, pipelines and liquids, and retail energy. Although it has 
operations in various countries around the world, ATCO is based in 
Edmonton, Canada, and delivers electricity in a sprawling service 
territory covering 1,650,000 square miles. Quanta is based in Texas 
and provides infrastructure solutions for the electric power, oil and 
gas, and telecommunications industries across North America, with 
projects in various U.S. states, including California, Georgia, Maine, 
Texas, and Canada. The LUMA consortium also includes IEM as a prime 
subcontractor. IEM offers comprehensive emergency management 
and disaster recovery services, including obtaining, managing, and 
retaining federal funds, and implementing disaster recovery programs 
funded through government sources. 

PSEG (NYSE:PEG) – PSEG is a New Jersey-based company that, through 
its utility affiliate, provides natural gas and electric utility services to 
around 3.8 million customers in Connecticut, Hawaii, Maryland, New 
Jersey, New York, and Pennsylvania, and operates a combined 2,100 
miles of transmission lines and 20,000 miles of distribution lines.
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4.4	 Request for Proposals

13	 PowerAdvocate© is a digital platform specifically designed for the energy industry to make competitive procurement easy and efficient. 
With standardized data collection and reporting, go-to-market templates, customizable datasheets and access to a database of 
suppliers, PowerAdvocate© enabled the P3 Authority to (i) accelerate strategic sourcing activity through reduced cycle time, (ii) unearth 
hidden margin and gain negotiation leverage through granular bid data analysis, (iii) easily collaborate with business stakeholders across 
engineering, finance, operations, leadership, and procurement, and (iv) centrally track, measure, and report on savings over time.

4.4.1	RFP and RFP Addenda

On February 1, 2019, the P3 Authority issued the 
RFP to Proponents pursuant to Section 5 of Act 120 
and Section 3 of Act 29. The RFP Process sought 
Definitive Proposals from companies and consortia 
that had been pre-qualified in the RFQ Process. 
The objective of the RFP Process was to enable 
the Partnership Committee to determine the 
Proponent best qualified to enter into the O&M 
Agreement, based on the Definitive Proposals.

The P3 Authority issued seven addenda to the 
RFP to (i) update the timeline of the RFP Process, 
(ii) update the processes and procedures to be 
used to implement the RFP Process, including the 
evaluation criteria and weighting to be applied 
to the Definitive Proposals and the Definitive 
Proposal submission instructions, and (iii) distribute 
certain transaction documents provided to the 
Proponents prior to November 25, 2019, the date 
on which Definitive Proposals were due (the 
“Proposal Submission Deadline”), including the 

term sheets summarizing the two contemplated 
transaction structures and various drafts of the 
O&M Agreement. The addenda were issued on 
April 17, May 24, June 14, August 19, September 4, 
November 1, and November 17, 2019. 

As indicated below, certain transaction documents 
were distributed by addenda to the RFP, and 
the P3 Authority also distributed documents 
to the Proponents using the Messaging Tab in 
PowerAdvocate©13 (each such communication, a 
“PowerAdvocate© Message”).

During the period from February 2019 through 
November 2019, the Proponents received the 
following three draft term sheets and four drafts 
of the O&M Agreement:

•	 an indicative draft term sheet summarizing the 
initial terms of a contemplated concession 
structure (the “Indicative Concession Term Sheet”), 
distributed on February 1, 2019, as part of the RFP;

Substation, Mayagüez, PR.
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•	 an indicative draft term sheet summarizing the 
initial terms of an operation and maintenance 
structure (the “Indicative O&M Term Sheet”), 
distributed on March 13, 2019, as part of a 
PowerAdvocate© Message;

•	 a second draft of the O&M Term Sheet, 
incorporating comments received from 
Proponents to the Indicative O&M Term Sheet (the 
“Revised O&M Term Sheet”), distributed April 17, 
2019, as part of the first addendum to the RFP;

•	 an initial draft of the O&M Agreement (the “First 
Draft O&M Agreement”), distributed on May 24, 
2019, as part the second addendum to the RFP;

•	 a second draft of the O&M Agreement (the 
“Second Draft O&M Agreement”), distributed 
on September 4, 2019, as part of the fifth 
addendum to the RFP;

•	 a revised third draft of the O&M Agreement (the 
“Third Draft O&M Agreement”), distributed first 
on October 28, 2019, as part of a PowerAdvocate© 
Message, and then subsequently published on 
November 1, 2019, as part of the sixth addendum 
to the RFP; and

•	 a final revised draft of the O&M Agreement (the 
“Final Form of O&M Agreement”), distributed 
on November 17, 2019, as part of the final 
addendum to the RFP.

Pursuant to the process set forth in the RFP, the 
Proponents (i) provided written comments to and 
markups of the two term sheets and the three 
drafts of the O&M Agreement, and (ii) met with 
the P3 Authority, the P3 Consultants, and the FOMB 
Representatives on four occasions to walk through 
and discuss their comments to the Indicative 
Concession Term Sheet, the Indicative O&M 

14	 Of the transaction documents distributed to Proponents, Exelon only received the Indicative Concession Term Sheet issued as part of the RFP. 
Because Exelon elected not to participate in the RFP Process shortly after the RFP was issued, Exelon did not provide comments to any of the 
transaction documents or participate in any meetings to discuss the transaction documents. 

15	 Of the transaction documents distributed to Proponents, Duke received the Indicative Concession Term Sheet, the Indicative O&M Term 
Sheet, and the Revised O&M Term Sheet. Duke elected not to proceed in the RFP Process shortly before the First Draft O&M Agreement was 
issued as part of the second addendum to the RFP. Accordingly, Duke did not participate in the process for providing comments to the drafts 
of the O&M Agreement, including the meetings held with Proponents to discuss such comments.

Term Sheet, and the first two drafts of the O&M 
Agreement. Proponents discussed their comments 
to the third draft of the O&M Agreement via 
teleconference. 

Exelon elected not to proceed in the RFP Process 
in February 2019.14 Duke elected not to proceed in 
the RFP Process in May 2019.15

4.4.2	Due Diligence

Throughout the RFP Process, the Proponents were 
provided the opportunity to conduct extensive 
due diligence on the T&D System.

Data Room 

Subject to having signed confidentiality agreements, 
on February 1, 2019, the Proponents were given 
access to a digital data room with information and 
key documents related to the Project (the “Data 
Room”). Specifically, 17,988 documents related to 
PREPA totaling 149,181 megabytes (“MBs”) of data 
were uploaded to the Data Room, including the 
following, among others:

•	 real property documents, including documents 
related to PREPA’s commercial, T&D, hydro, 
irrigation, substation, and supply real estate 
(4,513 documents totaling 108,672 MBs of data);

•	 rate and regulatory documents and records 
(4,180 documents totaling 5,474 MBs of data);

•	 federal funding-related documents and records 
(3,733 documents totaling 7,060 MBs of data);

•	 environmental permits, approvals, and 
statements, including PREPA’s emissions data 
and fuel quality and recycling reports (1,734 
documents totaling 10,062 MBs of data);
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•	 commercial contracts and other agreements, 
including PREPA’s purchase power, long term 
service, operating, and restructuring support 
agreements (1,184 documents totaling 7,952 MBs 
of data);

•	 human resources documents and records, 
including documents with PREPA’s staffing, 
benefits, worker health and safety, and 
employee training information (1,000 
documents totaling 936 MBs of data);

•	 facility data and operations records, including 
descriptions of PREPA’s assets, maps of the T&D 
System, and fuel and gas pipeline inspection 
records (708 documents totaling 1,905 MBs of 
data);

•	 independent engineer and technical reports, 
including PREPA’s historical IRPs (484 documents 
totaling 6,192 MBs of data);

•	 finance and accounting records, including 
PREPA’s audited financial statements, monthly 
operating reports, depreciation studies, and 
fiscal plans (208 documents totaling 335 MBs of 
data);

•	 insurance documents and records (70 
documents totaling 272 MBs of data); 

•	 information technology documents and records 
(50 documents totaling 87 MBs of data); and

•	 litigation documents and records (22 documents 
totaling 15 MBs of data).

In addition, certain memoranda prepared by 
the Consultants summarizing key elements of 
the Project were uploaded to the Data Room, 
including:

16	 For more information on the Management Presentations please see PREPA’s Management Presentation attached as Exhibit E hereto (PREPA 
Management Presentation).

•	 a confidential information memorandum; 

•	 a financial model for the Project; 

•	 a white paper on the electric sector regulatory 
framework; 

•	 a white paper on environmental considerations; 

•	 a white paper on federal funding; 

•	 a white paper on labor considerations; and 

•	 a white paper on the Title III process. 

Management Presentations and Site Visits

Key officers, directors, and managers of PREPA, 
together with certain of their advisors and 
representatives of the P3 Authority, and AAFAF, 
made presentations regarding the Project (the 
“Management Presentation”) to each Proponent. 
Various Consultants and the FOMB Representatives 
attended the Management Presentations. 

The Management Presentations and site visits 
to various PREPA facilities (the “Site Visits”) were 
held with the Proponents in Puerto Rico on the 
following dates: 

PSEG – April 3 and April 4, 2019;

Duke – April 8 and April 9, 2019; and

LUMA – April 9 and April 10, 2019.

Table 2 includes the agenda for each of the 
Management Presentations, including the topics 
covered and the key officers, directors, and 
managers of PREPA who presented.16 
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TABLE 2: AGENDA FOR MANAGEMENT PRESENTATIONS 

Topic Presenters

Introduction to PREPA and the Transformation José Ortíz, PE 
Chief Executive Officer 

Elí Díaz, PE
Chairman of the Governing Board

Project Management Office / Transformation Execution 
Support

Fernando Padilla 
Project Management Office Administrator

Future State of the T&D System Efran Paredes, PE
Director of Planning and Environmental Protection 

Overview of the Current T&D System Jose Sepulveda, PE
Director of Transmission and Distribution

Humberto Campán, PE
Administrator, Transmission and Distribution

System Operations Gary Soto, PE 
System Operations Manager

Customer Service and Billing Noriette Figueroa-Meléndez 
Director of Customer Service

Environmental Overview Efran Paredes, PE 
Director of Planning and Environmental Protection

Luisette X. Ríos
Head of Environmental Compliance Division

Human Resources and Safety Marc Thys, Esq. 
Director of Human Resources and Labor Affairs

Shehaly Rosado-Flores
Chief of Occupational Safety Division

Information Technology Hiram Medero-Fernández 
Chief Strategy and Innovation Officer

Financial Overview Nelson Morales 
Director of Finance

On the Site Visits, the Proponents were given the opportunity to visit the following PREPA facilities, among 
others:

Aguas Buenas  
G.I.S.

Aguas Buenas 
Substation

Caguas T.C. 

Caguas 13.2 
Substation

Cayey T.C. 

Jájome Substation 

L51000 

L50900 

Monacillos  
Control Center

San Juan  
Generation Facilities

Manati T.C. 

Feeder 8404-03 

Cambalache 
Generation Facilities

Santurce PREPA 
Headquarters

PREPA  
Call Center

Monacillos  
Control Center
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RFP Requests for Clarification

Proponents were able to submit any RFCs they 
had with respect to the contents of the RFP, the 
information available in the Data Room, the T&D 
System, and other matters related to the Project 
(each such RFC, an “RFP-RFC”) to the P3 Authority 
prior to the Proposal Submission Deadline. The RFP 
required that all RFP-RFCs be submitted in writing 
through a PowerAdvocate© Message. Verbal RFP-
RFCs were not accepted.

The P3 Authority generally answered RFP-RFCs 
in writing through a PowerAdvocate© Message. 
RFP-RFCs were made available to all Proponents 
together with the answers thereto, unless the 
Proponent requested that an RFP-RFC be given 
confidential treatment and the P3 Authority 
agreed that such confidential treatment of the 
RFP-RFC was appropriate. 

Table 3 includes a summary of all of the RFP-RFCs 
by topic submitted by each of LUMA and PSEG 
prior to the Proposal Submission Deadline. Duke 
also submitted various RFP-RFCs before it elected 
to withdraw from the RFP Process. 

TABLE 3: SUMMARY OF RFP-RFCS SUBMITTED BY PROPONENTS 

LUMA PSEG Total

Question  
Topic

Received & 
Closed

% of LUMA 
Questions

Received & 
Closed

% of PSEG 
Questions

Received & 
Closed

% of Total 
Questions

Information 
Technology

78 18.01% 34 11.15% 112 15.18%

Finance 82 18.94% 10 3.28% 92 12.47%

Human 
Resources & 
Labor

19 4.39% 85 27.87% 104 14.09%

Customer 
Service

54 12.47% 10 3.28% 64 8.67%

Planning / 
Contracts

21 4.85% 29 9.51% 50 6.78%

Environmental 26 6.00% 17 5.57% 43 5.83%

Legal 36 8.31% 19 6.23% 55 7.45%

Other 20 4.62% 25 8.20% 45 6.10%

Transmission 10 2.31% 24 7.87% 34 4.61%

Regulatory 12 2.77% 10 3.28% 22 2.98%

Federal Funding 5 1.15% 19 6.23% 24 3.25%

Generation 4 0.92% 8 2.62% 12 1.63%

Safety 2 0.46% 8 2.62% 10 1.36%

Internal Audit 8 1.85% N/A N/A 8 1.08%

Miscellaneous 56 12.93% 7 2.30% 63 8.54%

Total 433 100% 305 100% 738 100%
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Due Diligence Meetings and Calls

Each of LUMA and PSEG participated in various 
diligence calls and in-person diligence sessions 
with the P3 Authority, the P3 Consultants, and 
the FOMB Representatives between March and 
October 2019. 

LUMA participated in diligence calls and in-person 
meetings regarding the following topics on the 
following dates:

•	 diligence calls regarding the financial model on 
March 4 and June 12, 2019;

•	 diligence call regarding tax matters on  
August 1, 2019;

•	 diligence calls to discuss generation and the 
demarcation of PREPA’s assets on September 5 
and October 10, 2019;

•	 diligence call regarding Title-III related labor 
matters on October 10, 2019;

•	 diligence session in Puerto Rico with respect to 
PREPA’s budget, the IRP, and PREPA’s capital 
program on June 10 and June 12, 2019;

•	 in-person meetings to discuss federal funding 
with Baker Donelson on September 12, 2019; and 

•	 in-person meetings to discuss federal funding 
with representative of FEMA and COR3 on 
October 16, 2019. 

PSEG participated in diligence calls and in-person 
meetings regarding the following topics on the 
following dates:

•	 diligence call regarding the financial model on 
June 13, 2019;

•	 diligence call regarding information technology 
and employment matters on June 20, 2019;

•	 diligence calls regarding generation and the 
demarcation of PREPA’s assets on September 5 
and October 10, 2019;

•	 diligence calls regarding Title III-related labor 
matters on October 14, 2019;

•	 diligence sessions in Puerto Rico with respect 
to PREPA’s budget, the IRP, and PREPA’s capital 
program on June 12 and June 13, 2019;

•	 in-person meetings to discuss federal funding 
with Baker Donelson on September 12, 2019; and 

•	 in-person meetings to discuss federal funding 
with representative of FEMA and COR3 on 
October 16, 2019.

4.4.3	Transaction Structure

In furtherance of its responsibilities under Act 
29 and Act 120, the Partnership Committee 
evaluated various potential transaction structures 
for the Project, which impacted the key terms and 
conditions of the PPP contract to be entered into, 
the varying degrees and types of risk assumed by 
each party, and the compensation of the party 
awarded the O&M Agreement. 

Transactions for similar projects have traditionally 
been structured as either: 

•	 concession arrangements, pursuant to which 
(i) the government retains legal title to the assets 
and (ii) the private partner owns the revenues 
and is compensated based on return on capital 
invested into the relevant assets; or 

•	 operation and maintenance arrangements, 
pursuant to which (i) the government retains 
legal title to the assets and the revenues and 
(ii) the private partner’s compensation consists 
of a fixed fee for providing certain operation 
and maintenance services and a variable 
incentive fee based on the private partner 
exceeding certain performance metrics.
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The Partnership Committee considered both 
such structures for the transaction and a hybrid 
approach that incorporated elements of both the 
concession and the operation and maintenance 
structures.

In addition to the stated goals of delivering 
affordable electricity to ratepayers of Puerto Rico, 
modernizing the T&D System, and increasing its 
reliability, the key considerations in selecting the 
transaction structure for the Project were: 

•	 the Government’s intent that PREPA retain title to 
the T&D System;

•	 the Government’s stated preference for private 
sector control of the T&D System;

•	 preservation of the tax-exempt status of PREPA’s 
legacy and restructured debt; and 

•	 preservation of PREPA’s eligibility for current and 
future federal disaster recovery funding. 

As a threshold matter, it is worth noting that, 
consistent with Act 120, the Government always 
intended to structure the Project as a long-term 
concession, lease, or operation and maintenance 
arrangement pursuant to which a private party 
operates the T&D System and exercises control 
over the T&D assets, but ownership remains 
with the Government and possession of the 
assets reverts to the Government at the end of 
the terms of the arrangement. In other words, 
the Government never intended to pursue a 
transaction structure that involved the outright 
sale of the T&D assets or the transfer of ownership 
rights to such assets. By the same token, under the 
structure of the Project, the Government never 
intended to cede, and is in fact not ceding, its 
control over rates or performance standards.

PPPs in Puerto Rico are typically structured in this 
manner, given that retaining ownership of the 
public assets allows the Government to maintain 
a supervisory role and ensures that the private 
partner in a given PPP project is providing the 
relevant public services in a manner that advances 

ATCO employee attending to a distribution line. 
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the Government’s public policy goals and the 
objectives of the particular project. More specifically, 
a transaction structure in which the Government 
retains title to the assets (subject to the PPP) allows 
the Government to develop key performance 
indicators (“KPIs”) for a particular project and apply 
such KPIs to the private partner’s performance.

In the context of the Project, because possession 
of the T&D System reverts to the Government at the 
end of the O&M Agreement, the O&M Agreement 
includes various safeguards that function as KPIs 
and can be used to measure the performance of 
the Operator, these include, among others, PREB’s 
right to review and approve the Performance 
Metrics and the requirement that the Operator 
and the P3 Authority collaborate to develop 
various plans during the Front-End Transition Period.

Concession Term Sheet Discussions

The RFP included a summary of the initial terms of 
a concession structure in the Indicative Concession 
Term Sheet included in an annex thereto. Pursuant 
to the process set forth in the RFP, the Proponents 
provided comments to the Indicative Concession 
Term Sheet in mid-February 2019. Upon receipt of 
the comments to the Indicative Concession Term 
Sheet, the P3 Authority, the P3 Consultants, and the 
FOMB Representatives met with each Proponent to 
walk through and discuss its comments to the 
Indicative Concession Term Sheet.

The meetings to discuss the Indicative Concession 
Term Sheet with the Proponents were held on the 
following dates: 

•	 PSEG – February 26, 2019;
•	 LUMA – February 27, 2019; and 
•	 Duke – March 4, 2019.

Proponents provided initial feedback on the 
Indicative Concession Term Sheet and each 
engaged in meaningful discussions with respect 
to the Title III process, the regulatory framework, 
federal funding, and other relevant topics. 

However, the P3 Authority received advice from 
the Consultants with respect to potential drawbacks 
of a concession structure. Tax counsel advised that 
a concession structure might not comply with the 
IRS rules and guidelines related to qualified 
management agreements (“QMAs”) and thus 
could jeopardize the tax-exempt status of PREPA’s 
legacy and restructured debt. To avoid this risk, tax 
counsel recommended that the Partnership 
Committee and the P3 Authority consider a QMA-
compliant operation and maintenance structure 
for the transaction. Similarly, federal procurement 
counsel advised that, of the potential transaction 
structures, a concession posed the greater risk to 
PREPA’s current and future eligibility for federal 
disaster relief funding. This is because eligibility for 
federal funding requires PREPA, as applicant, to 
not only own the damaged property, but also be 
responsible for disaster-related restoration of the 
property at the time of the damage-causing 
incident, which would not be the case under a 
traditional concession. Finally, the Government 
was also cognizant of the fact that a concession 
structure, which would likely preclude federal 
disaster relief funding based on federal procurement 
counsel’s advice, would lead to increased rates. 
This is because a key feature of the concession 
structure is capital investment by the private sector 
participant and, absent federal funding, the private 
investor would need to raise consumer rates in 
order to recoup its investment in the T&D System.

In light of (i) successful negotiations with PREPA’s 
creditors being dependent on the tax-exempt status 
of PREPA’s legacy and restructured debt, (ii) the 
Government’s desire to preserve the availability 
of federal funds for future disaster recovery, and 
(iii) the Government’s focus on maintaining the 
lowest possible rates for the people of Puerto Rico, 
on March 11, 2019, the Partnership Committee 
agreed to present Proponents the option to consider 
an alternative operation and maintenance 
structure.

In addition, in discussions with the Proponents about 
the transaction structure, two Proponents indicated 
significant discomfort with the concession structure 
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given (i) the large capital investment in the T&D 
System that a concession would require of a private 
operator and (ii) the significant risk and uncertainty 
relating to the electric sector and economy more 
generally. Therefore, based on the recommendation 
of the Consultants, feedback from Proponents, 
and the Government’s own reservations about a 
concession structure, the Partnership Committee 
elected to proceed with a QMA-compliant 
operation and maintenance structure.17

O&M Term Sheet Discussions

On March 13, 2019, the Proponents received the 
Indicative O&M Term Sheet. The P3 Authority 
provided Proponents the opportunity to review 
and provide comments on the term sheets by 
no later than March 27, 2019. On April 17, 2019, 
the Revised O&M Term Sheet was distributed to 
the Proponents as part of the first addendum 
to the RFP. This revised draft reflected (i) the 
Government’s decision to proceed with an 
operation and maintenance agreement, rather 
than with a concession agreement, for the Project 
and (ii) those comments from Proponents that 
were acceptable to the Partnership Committee.

4.4.4	O&M Agreement Discussions

The RFP contemplated that multiple drafts of the 
O&M Agreement would be distributed to the 
Proponents, with each new draft reflecting the 
comments from the Proponents that the Partnership 
Committee had accepted. Specifically, the process 
set forth in the RFP required that each Proponent 
(i) provide written comments to and markups of 
three drafts of the O&M Agreement and (ii) meet 
with the P3 Authority, the P3 Consultants, and the 
FOMB Representatives on two occasions to walk 
through and discuss the Proponent’s comments to 
each successive draft of the O&M Agreement. 
Proponents were asked to submit their markups 
together with a separate document summarizing 
their principal comments in order of priority to allow 

17	 The O&M Agreement provides for a 15-year term, given that in order to be QMA-compliant, the term of the agreement must be the shorter of 
(i) 30 years and (ii) 80% of the expected useful life of the T&D system.

for an efficient review process. In addition, each of 
the Second Draft O&M Agreement and the Third 
Draft O&M Agreement was distributed to the 
Proponents accompanied by a memorandum that 
summarized the key changes reflected in that draft 
of the O&M Agreement and, where relevant, 
included the P3 Authority’s rationale for the changes.

On May 24, 2019, the First Draft O&M Agreement was 
distributed to the Proponents. The First Draft O&M 
Agreement was prepared taking into account the 
Proponents’ feedback on the Revised O&M Term 
Sheet and stated concerns with respect to the 
Title III process, the availability of federal funding, 
the regulatory framework, and certain other 
circumstances unique to the Project. The P3 
Authority, the Consultants, and the FOMB 
Representatives met with each of LUMA and PSEG 
on June 25, 2019 and July 9, 2019, respectively, to 
discuss their comment to the First Draft O&M 
Agreement. 

On September 4, 2019, the Second Draft O&M 
Agreement was distributed to the Proponents. 
This revised draft reflected the comments from 
Proponents that the Partnership Committee 
accepted. The P3 Authority, the P3 Consultants, 
and the FOMB Representatives met with each of 
LUMA and PSEG on October 10, 2019 to discuss 
their comment to Second Draft O&M Agreement. 

Central Aguirre power plant, Salinas, PR.
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Prior to the distribution of the Third Draft O&M 
Agreement, the P3 Authority, the P3 Consultants, 
the FOMB Representatives, and AAFAF’s legal 
advisor for the Title III process spoke with each of 
the Proponents via teleconference on October 
17, 2019 to discuss the O&M Agreement in light of 
the ongoing Title III process. On October 28, 2019, 
the Third Draft O&M Agreement was distributed to 
the Proponents. The Third Draft O&M Agreement 
reflected the comments from Proponents that 
the Partnership Committee accepted and 
was intended to be the final draft of the O&M 
Agreement on the basis of which Proponents 
were to submit their Definitive Proposals. However, 
in the period between October 28, 2019 and the 
Proposal Submission Deadline, the P3 Authority 
received several RFCs from the Proponents – six 
sets from LUMA and two from PSEG – with respect 
to the Third Draft O&M Agreement (each such 
RFC, a “Contract RFC”). 

The P3 Authority responded to all of the Contract 

RFCs submitted by the Proponents prior to the 
Proposal Submission Deadline. The P3 Authority 
also discussed certain additional Contract RFCs 
raised by PSEG by phone on November 11, 2019. 
On November 21, 2019, the Final Form of O&M 
Agreement was distributed to the Proponents. 
The Final Form of O&M Agreement reflected the 
clarifications provided by the P3 Authority to the 
Proponents in response to the Contract RFCs.

The FOMB Representatives participated in all of 
the meetings with the Proponents to discuss the 
various drafts of the term sheets and the O&M 
Agreement. Drafts of the O&M Agreement were 
also provided to the FOMB’s legal advisor for 
review and comment on August 19, August 22, 
September 5, and October 31, 2019. The Final Form 
of O&M Agreement reflects certain comments 
received from the FOMB’s legal advisor on 
September 4, 2019. 

In addition, (i) consistent with Section 8(c) of Act 
120, which requires PREB to provide the technical, 
expert, financial, and human resources assistance 
requested by the P3 Authority to ensure that each 
PREPA Transaction succeeds and (ii) pursuant 
to a memorandum of understanding signed on 
November 15, 2018 by the P3 Authority, AAFAF, 
and PREB, which (A) acknowledges the shared 
interest of the P3 Authority, AAFAF, and PREB in 
consummating the PREPA Transactions and (B) 
establishes the terms pursuant to which the P3 
Authority and AAFAF may share with PREB certain 
information related to the PREPA Transactions, 
the P3 Authority provided PREB the opportunity to 
review and comment on various drafts of the O&M 
Agreement. 

Specifically, on May 17, 2019, PREB provided 
feedback on the First Draft O&M Agreement, 
and on October 7, 2019, the Second Draft O&M 
Agreement. On October 15, 2019, pursuant to 
Section 8(c) of Act 120, each of the Proponents 
met with PREB to discuss the role of PREB under 
both applicable law and the O&M Agreement. 
On October 25, 2019, pursuant to its review of prior 
drafts of the O&M Agreement and its meetings 

Quanta lineworkers maintaining distribution lines.
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with the Proponents, PREB provided feedback on 
the Third Draft O&M Agreement. Accordingly, the 
Final Form of O&M Agreement reflects certain 
comments received from PREB.

4.4.5	Submission of Definitive Proposals

The Proponents were required to submit their 
Definitive Proposals by 12:00 PM AST on the 
Proposal Submission Deadline. Each of LUMA and 
PSEG18 timely submitted its Definitive Proposal. Both 
Definitive Proposals were substantially complete 
and consistent with the evaluation criteria included 
in the RFP. Both Proponents submitted their Definitive 
Proposals subject to certain changes to the Final 
Form of O&M Agreement. On December 2, 2019, 
the P3 Authority circulated a list of questions and 
comments to each of the Proponents regarding 
their respective Definitive Proposals. 

On December 4, 2019, each of the Proponents 
participated in in-person meetings to discuss 
their Definitive Proposals with the P3 Authority, the 
P3 Consultants, and the FOMB Representatives. 
On December 5, 2019, the P3 Authority, the P3 
Consultants, and the FOMB Representatives met 
with the Partnership Committee to present and 
discuss the Definitive Proposals submitted by the 
Proponents.

On December 6, 2019, each Proponent had the 
opportunity to present its Definitive Proposal directly 
to the Partnership Committee, with (i) AAFAF and 
the P3 Authority, (ii) the Secretary of the Puerto Rico 
Treasury Department, Francisco Parés Alicea, a 
member of the P3 Authority Board, (iii) certain 
Consultants, and (iv) the FOMB Representatives 
present. The chief executive officer of each of the 
Proponents (including, in the case of LUMA, the 
chief executive officer of each of ATCO, Quanta, 
and IEM) attended the presentations, as well as 
teams from each of the Proponents. The teams 
included (i) in the case of LUMA,19 individuals, 
including the complete management team 

18	 PSEG submitted its Definitive Proposal as PSEG Puerto Rico LLC, an entity established as an extension of PSEG’s existing mainland U.S. utility 
that would perform the O&M Services if it were awarded the O&M Agreement.

identified in LUMA’s Definitive Proposal and (ii) in 
the case of PSEG, 14 individuals, including certain 
members of PSEG’s senior leadership that would 
participate in the Front-End Transition Period. 
During the presentations, each of which took 
place over the course of approximately four hours, 
the Proponents responded to detailed questions 
and comments raised by the Partnership Committee 
regarding specific elements of their Definitive 
Proposals.

On December 6, 2019, each Proponent was 
asked to submit by December 9, 2019 a marked 
version (with specific language reflected as in-line 
edits) of the Final Form of O&M Agreement in 
the form that it would be prepared to execute 
if it were awarded the O&M Agreement. Each 
Proponent timely submitted these documents. 
In addition, LUMA submitted an addenda to its 
Definitive Proposal improving certain components 
of its Operational and Financial Proposal. On 
December 11, 2019, the P3 Authority, the P3 
Consultants, and the FOMB Representatives 
met with LUMA to discuss its markup of the O&M 
Agreement. A similar meeting was held with PSEG 
on December 12, 2019.

Following these meetings, the P3 Authority sent 
certain additional questions and clarifications 
with respect to the Definitive Proposals to both 
Proponents. In response, LUMA submitted three 
additional addenda to its Definitive Proposal, one 
on each of December 12, December 20, and 
December 26, 2019, and PSEG submitted two, one 
on each of December 14 and December 20, 2019. 
The addenda submitted by each Proponent on 
December 20, 2019 not only provided responses to 
additional questions and clarifications sent by the 
P3 Authority, but also modified certain elements 
of the Proponent’s Definitive Proposal in response 
to concerns raised by the P3 Authority. Following 
receipt of the addenda submitted on December 
20, 2019, the Partnership Committee began its 
deliberative process.
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4.4.6	Meetings of the Partnership Committee

In accordance with the requirements of Act 29, Act 120, and the Regulation, the Partnership Committee 
met on numerous occasions over the course of more than 15 months in connection with the Project, in 
most cases with the participation of the P3 Authority, the P3 Consultants, and the FOMB Representatives.

December 10, 2018, the Partnership Committee 
met to evaluate and discuss potential transaction 
structures for the Project.

January 10, 2019 the Partnership Committee met 
to (i) evaluate and discuss the SOQs received from 
the Respondents and (ii) determine the qualified 
Respondents that would be invited to proceed to 
the RFP Process.

February 1, 2019 the Partnership Committee met 
to approve the RFP, which included the Indicative 
Concession Term Sheet.

March 11, 2019 the Partnership Committee met 
to discuss updates to the Project structure, the 
Indicative Concession Term Sheet, and the 
Indicative O&M Term Sheet based on comments 
received from Proponents.

April 15, 2019 the Partnership Committee approved 
by referendum the Revised O&M Term Sheet and the 
first addendum to the RFP.

May 17, 2019 the Partnership Committee met to 
discuss (i) the terms and conditions of the O&M 
Agreement and (ii) a term sheet summarizing the 
initial terms for a financing proposal to be submitted 
by the Proponents.

August 29, 2019 the Partnership Committee met 
to (i) receive an update on discussions of the First 
Draft O&M Agreement with each Proponent and (ii) 
discuss the evaluation criteria to be applied to each 
Definitive Proposal.

October 16, 2019 the Partnership Committee met to 
(i) receive an update of discussions on the Second 
Draft O&M Agreement with each Proponent and 
(ii) discuss updates to the O&M Agreement.

October 29, 2018, the Partnership Committee met to 
(i) sign non-disclosure agreements and (ii) approve 
the RFQ.

November 15, 2019 the Partnership Committee met to 
discuss further updates to the O&M Agreement.

December 5, 2019 the Partnership Committee met 
to discuss the Definitive Proposals submitted by the 
Proponents. 

December 6, 2019 the Partnership Committee met 
with each of the Proponents (with the P3 Authority, 
certain Consultants, and the FOMB Representatives 
present) in order for each Proponent to present its 
Definitive Proposal and for the Partnership Committee 
to clarify elements of the Definitive Proposals and ask 
questions. Immediately, following the meetings with 
the Proponents, the Partnership Committee met to 
discuss and evaluate the quality and substance of 
the presentations. 

December 20, 2019 the Partnership Committee met 
to discuss (i) the Definitive Proposals and (ii) next steps.

2018

2019

Continues on next page
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January 3, 2020 the Partnership Committee met to 
further discuss (i) the Definitive Proposals and (ii) next 
steps.

January 11, 2020 the Partnership Committee met 
to (i) discuss the Definitive Proposals, (ii) determine 
next steps, and (iii) select LUMA as the Preferred 
Proponent.

January 17, 2020 the Partnership Committee 
met to (i) review and approve the form of O&M 
Agreement agreed to by P3 Authority and LUMA, in 
its capacity as the Preferred Proponent (the “LUMA 
O&M Agreement”) and (ii) discuss the content and 
issuance of this Report.

April 16, 2020 the Partnership Committee met 
to (i) review certain changes to the LUMA O&M 
Agreement that were required by the FOMB in order 
for it to issue the FOMB Consent and (ii) approve 
the form of O&M Agreement agreed between the 
P3 Authority, the FOMB, and LUMA (the “Final LUMA 
O&M Agreement”). 

Additionally, certain decisions were taken by 
unanimous written referendum, and Partnership 
Committee members met from time to time with the 
P3 Authority for periodic briefings as to the status of 
the process. 

May 15, 2020 the Partnership Committee (i) voted 
unanimously to recommend to the P3 Authority 
Board that LUMA be selected to execute the O&M 
Agreement for the Project and (ii) approved by 
referendum this Report for distribution.

2020
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4.4.7	Key Milestones in RFP Process

Table 4 summarizes the key milestones of the RFP Process.

TABLE 4: RFP PROCESS KEY MILESTONES

Milestones Date

RFP issued, including initial draft term sheet, and Data Room access 
granted

February 1, 2019

Period for due diligence and Q&A process February through November 2019 

Term Sheet discussions held with Proponents February 26, February 27 & March 4, 2019

Management Presentations and Site Visits April 2019

Revised draft Term Sheet distributed to Proponents April 17, 2019

Addendum to RFP issued, including First Draft O&M Agreement May 24, 2019

Addendum to RFP issued, including the indicative evaluation criteria 
for the Definitive Proposals

June 14, 2019

Receipt of comment from Proponents to First Draft O&M Agreement June 14, 2019

O&M Agreement discussions with Proponents June 25 & July 9, 2019

Addendum to RFP issued, including Second Draft O&M Agreement September 4, 2019

Receipt of comment from Proponents to Second Draft O&M 
Agreement

October 1 & October 5, 2019

O&M Agreement discussions with Proponents October 10, 2019

Distribution of Third Draft O&M Agreement October 28, 2019

Addendum to RFP issued, including definitive submission instructions 
for the Definitive Proposals

November 1, 2019

Distribution of Final Form of O&M Agreement November 17, 2019

Proposal Submission Deadline November 25, 2019 

Meetings with Proponents to address questions/clarifications to 
Definitive Proposals

December 4, 2019

Proponent presentation of Definitive Proposals to Partnership 
Committee

December 6, 2019

Receipt of final mark-up of O&M Agreement December 9, 2019

Meetings with Proponents to address questions/clarifications to 
Definitive Proposals, as supplemented and/or modified by final 
markup of O&M Agreement

December 11 & December 12, 2019

Receipt of further written modifications and/or clarifications to 
Definitive Proposals

December 20, 2019
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RFQ Process

5
Respondents participated in 
the RFQ Process

Diligence Q&A

700+
Diligence questions asked 
and answered

Meetings Regarding 
Transaction Documents

8
In-person meetings to 
walk through and discuss 
Proponent comments to 
term sheets and successive 
drafts of the O&M 
Agreement

RFP Process

4
Proponents qualified to 
participate in the RFP 
Process

Diligence Meetings

19+
Extensive diligence calls 
and in-person diligence 
meetings held with 
Proponents

Partnership Committee 
Meetings

19+
Partnership Committee 
meetings held to review 
and discuss elements of the 
transaction

Data Room

17,988
Documents related to PREPA 
(totaling 149,181 megabytes 
of data), many of which had 
to be translated into English, 
uploaded to the Data Room 
for bidders to review

Drafts of Transaction 
Documents

7+
Drafts of transaction 
documents distributed to 
Proponents (including 3 draft 
term sheets and 4 drafts of 
the O&M Agreement) for 
review and comment

ROBUSTNESS OF PROCUREMENT PROCESS
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5.1	 Process for Recommended Award

5.1.1	 Evaluation Criteria

Act 29 and Act 120 require that the Partnership 
Committee take into account certain specific 
factors in evaluating responses to the RFP. The 
Partnership Committee reviewed and evaluated 
the Definitive Proposals based on the evaluation 
criteria set forth below, which was developed by 

the P3 Authority and the Partnership Committee 
(with the input of the P3 Consultants and the FOMB 
Representatives) to meet the objectives of the 
Project, including those objectives set forth in Act 
120 and Act 29. 

Table 5 sets forth the evaluation criteria applied to 
the Definitive Proposals.

TABLE 5: EVALUATION CRITERIA FOR PROJECT

# Component Score/Weighing

A. QUALIFICATIONS/COMPLIANCE COMPONENTS

1. Transmittal Letter Not scored

2. Executive Summary and Table of Contents Not scored

3. Confirmation of Acceptance of O&M Agreement Pass/Fail

4. Bid Security; Other Required Forms and Certifications Pass/Fail

B. TECHNICAL COMPONENTS 45% Total

5. Approach to O&M Services
The score for this component was based on the thoroughness and viability of the 
Proponent’s proposed approach to providing the O&M Services, the experience and 
credentials of its proposed management team, its experience in procuring and utilizing 
federal funding, and its ability to optimize the availability of federal funds for capital 
investments, among other things.

5%

6. Front-End Transition Plan
The score for this component was based on the thoroughness of the Front-End Transition 
Plan (including the proposed plan to remediate, repair, replace, and stabilize the T&D 
System, as may be needed, to enable Operator to perform the O&M Services) and the 
timeline to achieve the identified key milestones, including the Proponent’s proposed 
target date for the Operator’s assumption of operational control of the T&D System 
(the “Target Service Commencement Date”) and the Proponent’s proposed budget, 
among other things.

25%

7. Operator Recruitment and Staffing Plan
The score for this component was based on the training to be provided to employees, 
optimization of workforce management, and consistency with the objectives of the 
Project and the policy underlying Act 120, among other things.

10%
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# Component Score/Weighing

8. Approach to Performance Metrics
The score for this component was based on (i) the thoroughness and viability of the 
Proponent’s approach to identifying and prioritizing performance metrics with the 
goals and objectives of the Government as stated in the RFP, (ii) the Proponent’s views 
and proposed approach to the related calculation methodology of Incentive Fee, and 
(iii) the Proponent’s proposed approach to engaging with PREB and other applicable 
regulatory bodies in revision and finalization of the approach to the Performance Metrics.

This component included the Proponent’s (i) maximum proposed Incentive Fee 
amount per period from July 1 through June 30 for each year commencing on the 
date on which the Operator assumes operational control of the T&D System (such 
date, the “Service Commencement Date,” and each such period a “Contract Year”) 
based on the indicative Performance Metrics included in Annex VIII of the O&M 
Agreement; (ii) maximum proposed Incentive Fee amount per Contract Year based on 
the Proponent’s proposed changes to the indicative Performance Metrics included in 
Annex VIII of the O&M Agreement; and (iii) a detailed explanation of the Proponent’s 
views on how the agreed-upon maximum annual Incentive Fee should reduce or 
otherwise change the proposed Fixed Fee.

5%

C. OPERATIONAL AND FINANCIAL COMPONENTS 50% Total plus  
5% Bonus

9. Operational and Financial Proposal
The score for this component was based on (i) the net present value of the financial 
elements of the financial proposals, including, among others, the proposed Fixed 
Fee for each year of the O&M Agreement and the proposed maximum Incentive 
Fee for each year of the O&M Agreement, (ii) the indicated amounts of the relevant 
operational proposals, including, among others, the proposed weekly amount of 
certain liquidated damages, (iii) the Proponent’s proposed caps on liability (i.e., higher 
points awarded for higher Operator liability caps and lower Owner liability caps), and 
(iv) the proposed Target Service Commencement Date.

50%

10. Optional Debt Financing Plan
The score for this component was based on the amount, tenor, terms, and conditions 
precedent of any proposed debt financing the Proponent elected to submit (“the Debt 
Financing Plan”).

5% bonus

D. PRESENTATION COMPONENT 5% Total

11. Presentation of Definitive Proposals to the Partnership Committee
The score for this component was based on the oral presentation of the Proponent’s 
Definitive Proposal to the Partnership Committee. The presentation allowed Proponents 
to support the contents of their Definitive Proposal, explaining and/or clarifying any 
particular or significant elements related thereto. 

5%

The Technical Proposals comprised 45% of the 
Proponents’ total score. For the Technical Proposals, 
the RFP required each Proponent to provide 
detailed plans and proposals with respect to:

•	 performing the O&M Services; 

•	 transitioning and handing over services and 
other rights and responsibilities with respect to 
the T&D System during the period between 
execution of the O&M Agreement and the 
Service Commencement Date, consistent with 
any requirements for the Front-End Transition 

Period under the Final Form of O&M Agreement 
(i.e., the Front-End Transition Plan);

•	 staffing and training of employees and 
subcontracting of services, among other things 
(i.e., the Operator Recruitment and Staffing 
Plan); and 

•	 the development of the Performance Metrics 
to be identified and proposed by the Operator 
during the Front-End Transition Period, which 
Performance Metrics the Operator must meet 
or exceed to earn the Incentive Fee.
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The Operational and Financial Proposals 
comprised 50% of the Proponents’ total score. 
For the Operational and Financial Proposals, the 
RFP required each Proponent to propose certain 
operational and financial terms and conditions to 
be included in the O&M Agreement, including:

•	 the net present value of the Fixed Fee and 
the Incentive Fee over the term of the O&M 
Agreement;

•	 the proposed amounts of certain operational 
elements, including the estimated Front-End 
Transition Service Fee and the estimated Back-
End Transition Service Fee;

•	 the dollar value of certain caps on liability 
included in the O&M Agreement, including the 
cap on the Operator’s liability to the Owner, 
the cap on the guarantee to be provided 
by the parent company of the Operator (the 
“Parent Guarantee”) and the cap on the 
liquidated damages payable by the Operator 
to the Owner in the event that (i) the Service 
Commencement Date is delayed three months 
beyond the Target Service Commencement 
Date proposed by the Proponent as a result of 
failure of Operator to meet certain conditions 
precedent and (ii) such failure is not caused by 
any force majeure event or Owner’s fault; and

•	 the proposed Target Service Commencement 
Date.

The Legal Proposal was graded on a pass/fail 
basis and required Proponents to submit a letter 
confirming their acceptance of the Final Form 
of O&M Agreement, save for the terms and 
conditions contemplated by the Operational and 
Financial Proposal to be filled into the agreement, 
immaterial amendments to incorporate party 
names, details, and execution mechanics, and 
subject to further discussion on a limited number 
of material comments.

The presentation component was scored based 
on each Proponent’s presentation of its Definitive 
Proposal to the Partnership Committee on 
December 6, 2019, including the Proponent’s 
responses to specific questions and comments 
raised by the Partnership Committee during the 
presentations.

The RFP indicated that the Partnership Committee 
would make a determination as to the most 
favorable Definitive Proposal for the Project 
based on pricing considerations as well as other 
non-price factors, including the Proponent’s 
responsiveness to PREPA’s long-term goals for the 
T&D System, as evidenced in its Technical Proposal 
and Legal Proposal. 

5.1.2	 Determination of Preferred 
Proponent

On December 16, 2019, the P3 Authority met with 
the P3 Consultants and the FOMB Representatives 
via videoconference to discuss the Definitive 
Proposals. On December 20, 2019, the Partnership 
Committee met with the P3 Authority, the P3 
Consultants, and the FOMB Representatives via 
videoconference to review and discuss the P3 
Consultants’ and the FOMB Representatives’ 
assessment of the Definitive Proposals. On January 
3, 2020, and January 11, 2020, the Partnership 
Committee met with the P3 Authority to discuss 
the procurement process for the Project. 

On January 11, 2020, the Partnership Committee 
voted by referendum, pursuant to Act 29, Act 120, 
and the Regulation (including Section 5.1 thereof), 
to designate LUMA as the Preferred Proponent to 
engage in exclusive discussions and negotiations 
with the P3 Authority in connection with the Project 
pursuant to Section 5.1 of the Regulation. Each 
Partnership Committee member submitted its 
score of the Definitive Proposals, and such scores 
were averaged to determine a final score for each 
Definitive Proposal. The Partnership Committee 
granted LUMA a higher average score. On 
January 12, 2020, LUMA was notified in writing of 
its selection as the Preferred Proponent. 
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Table 6 below breaks down each Proponent’s aggregate score for each criterion.

TABLE 6: BREAK DOWN OF PROPONENT SCORES

# Component LUMA PSEG

A. QUALIFICATIONS/COMPLIANCE COMPONENTS

1. Transmittal Letter and Executive Summary 
and Table of Contents

Submitted as required. Submitted as required. 

2. Confirmation of Acceptance of O&M 
Agreement, Bid Security, and Other Required 
Forms and Certifications 

Proponent submitted 
comments to the Final Form 
of O&M Agreement.

Proponent submitted 
comments to the Final Form 
of O&M Agreement.

B. TECHNICAL COMPONENTS

3. Approach to O&M Services, Front End 
Transition Plan, Operator Recruitment and 
Staffing Plan, and Approach to Performance 
Metrics. 

42.22 / 45 37.17 / 45

C. OPERATIONAL AND FINANCIAL COMPONENTS

4. Operational and Financial Proposal 45.32 / 50 42.26 / 50

5. Optional Debt Financing Plan Proponent indicated that 
it is willing to provide debt 
financing subject to terms 
and conditions to be 
agreed.

Proponent declined to 
submit Optional Debt 
Financing Plan.

D. PRESENTATION COMPONENT

6. Presentation of Definitive Proposals to the 
Partnership Committee

4.80 / 5 4.40 / 5

Total Score 92.34 / 100 83.83 / 100

With respect to the Debt Financing Plan criteria, 
the criteria was ultimately not scored. Neither 
Proponent provided a Debt Financing Plan with 
sufficient detail to merit allocating points. One of 
the Proponents made no submission in this regard, 
and the other Proponent submitted a letter that 
did not include sufficient detail regarding the Debt 
Financing Plan for it to be evaluated as part of its 
Definitive Proposal. 

With respect to the presentation component, 
although both Proponents provided an overview 
of and support for the contents of their Definitive 
Proposal and responded to questions and 
comments raised by the Partnership Committee 
with respect to particular elements of the Definitive 
Proposal, LUMA’s presentation was scored higher 
by the Partnership Committee. 

•	 LUMA’s presentation to the Partnership 
Committee provided a clear picture of LUMA’s 
vision for the Project, including (i) a team of 
best-in-class companies organized for the sole 
purpose of participating in the Project, (ii) a 
proven plan to achieve key deliverables during 
the Front-End Transition Period based in part on 
extensive diligence conducted during the RFP 
Process, (iii) a detailed approach for establishing 
a long-term local solution for Puerto Rico, and 
(iv) a commitment to the people of Puerto Rico, 
as exemplified by the comprehensive hiring 
strategy during the Front-End Transition Period 
and the proposed investment in a new training 
facility for line-workers. In addition, the key 
members of the complete management team 
identified in LUMA’s Definitive Proposal were 
present and participated. LUMA’s presentation 
also included plans and materials developed 
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specifically for the Project, including a video 
describing LUMA’s clear vision for the 
transformation of PREPA and outlining the 
experience and expertise that would be 
brought to bear to execute on that vision. 

•	 The Other Proponent’s presentation described 
how it had been successful in providing similar 
services in another jurisdiction and included 
participation by certain senior leadership for 
the Front-End Transition Period. In addition, the 
Other Proponent’s presentation included a plan 
for additional due diligence to be conducted 
during the Front-End Transition Period. The Other 
Proponent showed a video that highlighted 
the Other Proponent’s work in Puerto Rico in 
response to Irma and Maria.

5.1.3	 Recommendation to Award the 
O&M Agreement 

As detailed in Section 5.1.2 hereof (Determination 
of Preferred Proponent), the Partnership Committee 
granted LUMA’s Definitive Proposal a higher average 
score overall. This was the result of LUMA’s higher 
score on both the Technical Proposal and 
Operational and Financial Proposal. Although all 
of the elements of LUMA’s Operational and 
Financial Proposal (including LUMA’s proposed 
liability caps) were deemed to be more favorable 
in the aggregate to the Government and the 
people of Puerto Rico than those included in the 
Other Proponent’s, the proposed Service Fee 

initially included in LUMA’s Definitive Proposal had 
a higher net present value over the Contract Term 
than the Other Proponent’s. Accordingly, the 
Partnership Committee sought to negotiate with 
LUMA, as the Preferred Proponent, to achieve a 
reasonable Service Fee that was more favorable 
to the people of Puerto Rico. 

On January 15, 2020, the P3 Authority, the P3 
Consultants, and the FOMB Representatives met 
with LUMA to review LUMA’s proposed Service Fee 
and seek to finalize a form of O&M Agreement. 
During the discussions on January 15, 2020, LUMA 
agreed to lower its Service Fee in each Contract 
Year, resulting in a reduction of $164 million in the 
net present value of Service Fee over the Contract 
Term. In addition, during the meetings, the LUMA 
O&M Agreement (i.e., a form of O&M Agreement 
acceptable to the Partnership Committee, P3 
Authority, and LUMA) was agreed.

On January 17, 2020, the Partnership Committee 
met to review and approve the LUMA O&M 
Agreement agreed between the P3 Authority and 
LUMA, as the Preferred Proponent. After approving 
the LUMA O&M Agreement, the Partnership 
Committee recommended that the P3 Authority 
obtain the Required Approvals.

5.1.4	 Key Milestones in Evaluation Process

Table 7 summarizes the key milestones of the 
evaluation process.

TABLE 7: EVALUATION PROCESS KEY MILESTONES

Milestones Date

Partnership Committee voted to designate a Preferred Proponent January 11, 2020

LUMA notified of selection as the Preferred Proponent January 12, 2020

Meeting with LUMA to negotiate Service Fee and O&M Agreement January 15, 2020

Partnership Committee approval of LUMA O&M Agreement January 17, 2020
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5.2	 Key Considerations for Recommended Award

As detailed in Section 5.1.1 hereof (Evaluation 
Criteria), the Definitive Proposals were evaluated 
on the basis of three elements:

•	 the Technical Proposal;
•	 the Operational and Financial Proposal; and
•	 the Legal Proposal.

The three elements were designed to enable the 
Partnership Committee to select the Proponent 
best suited to fulfill the Project objectives. Based on 
its evaluation of the Definitive Proposals pursuant to 
the evaluation criteria, the Partnership Committee 
determined that LUMA clearly demonstrated its 
ability and commitment to transform the T&D System 
into a modern, sustainable, reliable, efficient, 
cost-effective, and resilient electric system for the 
people of Puerto Rico. Sections 5.2.1 (Technical 
Considerations), 5.2.2 (Operational and Financial 
Considerations), and 5.2.3 (Legal and Contractual 
Considerations) hereof describe the key technical, 
operational and financial, and legal considerations, 
respectively, for the Recommended Award and 
provide the rationale for the Partnership Committee’s 
determination that the Project be awarded to LUMA. 

5.2.1	Technical Considerations

The Technical Proposals, reflecting 45% of the 
overall weighted scores, were evaluated on the 
basis of four main components: (i) approach 
to performing the O&M Services; (ii) proposal 
for the Front-End Transition Plan; (iii) proposal 
for the Operator Recruitment and Staffing 
Plan; and (iv) approach to the Performance 
Metrics. LUMA’s Technical Proposal presented a 
specifically tailored approach to the T&D System 
that demonstrated a clear understanding of the 
challenges and opportunities of the Project. 

Below is a brief description of the Technical 
Proposals submitted by each Proponent:

•	 From a technical perspective, both Proponents 
are qualified to operate the T&D System. However, 
the Proponents took different approaches in 
their Technical Proposals. LUMA showcased an 
understanding of the current situation and issues 
faced by PREPA and Puerto Rico and provided 
an approach tailored to addressing the issues, 
while the Other Proponent emphasized its 
in-house expertise. 

•	 Each section of LUMA’s Technical Proposal 
summarized the lessons learned from the due 
diligence the LUMA team had performed over 
the prior 12 months in a sub-section entitled 
“What We Found” and then described how 
these findings would influence LUMA’s approach 
to various elements of the service. The Other 
Proponent provided limited detail with respect 
to the specific approach it would take in the 
PREPA context.

•	 Based on its findings, LUMA proposed 
improvements in design resiliency standards, 
storm hardening practices, control centers, 
vegetation management, advanced metering 
infrastructure, public lighting, and fleet solutions 
to rebuild and upgrade the performance of 
the electric grid and customer service. The 
Other Proponent described how it provides 
similar services in another jurisdiction but did 
not provide a detailed plan as to how it would 
modify its approach for Puerto Rico, which 
was notable given that there are substantial 
differences between the jurisdiction in which the 
Other Proponent operates and Puerto Rico.

•	 Both Proponents generally laid out a similar 
timeline for the Front-End Transition Plan. 
However, LUMA’s Front-End Transition Plan was 
fully developed and included the specific 
hours by major task to be performed during 
the period. The Other Proponent provided a 
more general Front-End Transition Plan and 



Partnership Committee Report ― Puerto Rico Public-Private Partnership for the Electric Power Transmission and Distribution System 	 61

Recommended Award

indicated that the details of the plan would 
be determined during the Front-End Transition 
Period.

•	 LUMA’s Technical Proposal included a detailed, 
30-page, 11-month timeline with key milestones 
and fully-developed implementation plans, 
including specific budgets and identified leads 
for over 40 work-streams to be completed during 
the Front-End Transition Period. The Other 
Proponent did not include a similar level of detail 
with respect to the Front-End Transition Period. 

•	 In addition to providing names and resumes for 
over 50 members of the Front-End Transition Period 
team and a significant subcontractor matrix 
listing nearly 30 subcontractors, LUMA also 
identified “Special Teams” with responsibilities in 
key topic areas, including system remediation, 
performance metrics, system operation principles, 
federal funding, non-federal funding, initial 
budgets, employee transition, integrated 
resource planning, and the provision of services 
during the transition of the T&D System from the 

Operator back to the Government upon the 
expiration or early termination of the Contract 
Term (the “Back-End Transition Period”). The Other 
Proponent did not include a similar level of detail 
with respect to the Front-End Transition Period.

•	 Both Proponents have adequately qualified staff 
(including Spanish speakers), sound approaches 
to recruiting, and plans to integrate the PREPA 
workforce into all levels of the organization. 
However, LUMA provided a more detailed 
Operator Recruitment and Staffing Plan that 
identified the specific individuals who would be 
filling each role.

•	 LUMA provided its complete management team 
and details regarding the identity and use of 
subcontractors. In addition, LUMA indicated a 
focus on leveraging current PREPA employees 
and a compelling leadership succession plan. 
The Other Proponent deferred naming its 
management team and the development of 
other human resource policies until the Front-
End Transition Period.

General view of central Costa Sur power plant, Guayanilla, PR. 
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•	 LUMA generally accepted the Performance 
Metrics set out in the RFP with minor exceptions, 
while the Other Proponent proposed a different 
approach to the methodology, incentive 
calculation, and timelines for achievement. 
Both parties understood that the performance 
metrics are subject to negotiation and PREB 
approval during the Front-End Transition Period.

•	 LUMA’s Technical Proposal provided a thorough 
approach to working with PREB and other 
regulatory bodies, including a detailed process 
and suggested timelines. 

Overall, LUMA’s Technical Proposal clearly 
demonstrated the extensive due diligence that it 
had performed on the T&D System, PREPA, and 
Puerto Rico, and the deep knowledge that it 
obtained as a result. This more clearly demonstrated 
that LUMA was ready to immediately start working 
on transforming the T&D System on day one of the 
Front-End Transition Period and made LUMA’s 
Technical Proposal stand out. In addition, the 
extensive due diligence conducted by LUMA led 
the Partnership Committee to believe that LUMA 
was less likely to discover new information after it 
was awarded the Project that could either lead to 
delays in the transformation process or present 
renegotiation risk.

Approach to O&M Services

The P3 Authority required Proponents to include 
a detailed plan describing the Proponents’ 
respective approaches to performing the O&M 
Services in a manner that results in the Project 
objectives and performance requirements set 
forth in the RFP and the O&M Agreement being 
met or exceeded. As relates to the approach to 
O&M Services, LUMA provided a higher level of 
detail in its Definitive Proposal that reflected a 
tailored approach to the PREPA context. LUMA 
identified and provided a complete management 
team while the Other Proponent deferred naming 
its management team until the Front-End Transition 
Period. In addition, because LUMA included plans 
to create (i) a detailed program to maximize 

the pace and magnitude of increased solar 
generation, with the stated goal of identifying 
opportunities that can be built in 18 to 24 months, 
and (ii) a transmission expansion plan that will 
play a key role in prioritizing which mini-grids 
are developed first, LUMA demonstrated a deep 
understanding of the IRP and GMP and a strong 
commitment to comply with and achieve the 
renewable energy targets set forth therein.

Finally, LUMA brought to bear experience securing 
and obtaining federal funds through IEM, its prime 
subcontractor and a member of the consortium. 
Given IEM’s experience with specific federally 
funded programs, experience in Puerto Rico, and 
integration with the LUMA team, LUMA 
demonstrated that, together with IEM, it would be 
better equipped to navigate and carry out the 
process for obtaining and implementing federal 
funding than any other third-party contractor. 
LUMA’s Technical Proposal specifically indicated 
that IEM would be essential to a successful 
transition of the T&D System as envisioned in the 
GMP. 

Although the Other Proponent’s Definitive Proposal 
demonstrated relevant previous experience in 
O&M Services, the Other Proponent’s Definitive 
Proposal only included, in some instances, limited 
detail with respect to the specific approach it 
would take in the PREPA context. For example, 
because the Other Proponent’s Definitive Proposal 
did not name its management team, with the 
exception of the President and the Senior Vice 
President of Support Services, the Partnership 
Committee was not able to effectively assess the 
team’s qualifications. Furthermore, although the 
Other Proponent demonstrated relevant expertise 
in carrying out federally funded projects, the Other 
Proponent, as compared to LUMA, did not provide 
evidence of having experience in procuring and 
obtaining federal funds. Finally, although the Other 
Proponent’s experience was clearly relevant to the 
type and nature of O&M Services that were being 
requested pursuant to the O&M Agreement, the 
Other Proponent did not provide a detailed plan 
as to how it would modify its approach to O&M 
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Services in the one jurisdiction where it had such 
experience to take into account the substantial 
differences that exist between the circumstances 
it inherited in that jurisdiction and those existing in 
Puerto Rico.

Front-End Transition Plan

The RFP stated that Definitive Proposals should 
include a detailed plan describing the Proponent’s 
approach to the transition and handover of 
services prior to the assumption of operational 
control of the T&D System by the winning Proponent. 
LUMA’s Front-End Transition Plan was complete 
and highly detailed. It (i) contained all the key 
components, (ii) incorporated significant detail 
around the plans, timeline, total hours per task and 
per person, and resources required to achieve key 
milestones, and (iii) included fully-developed 
implementation plans with specific budgets. 
Furthermore, LUMA also provided a detailed list, 
including names and resumes of over 50 key 
members of the transition team, and a significant 
subcontractor matrix listing nearly 30 subcontractors 
by functional group. LUMA also demonstrated a 
commitment to providing emergency response for 
the upcoming hurricane season even prior to 
assuming operational control of the T&D System. 
The Other Proponent provided only a high-level 
approach to its Front-End Transition Plan and 
stated that specific plans would be developed 
during the Front-End Transition Period. 

LUMA’s detailed project schedule was over 30 pages 
long, covering all major categories of work to be 
completed during the Front-End Transition Period 
and including a complete list of work streams for 
each such category of work. In addition, LUMA 
outlined nine special teams that it would form to 
perform the work streams during the Front-End 
Transition Period if it were selected as the winning 
Proponent. These special teams included the 
teams that would be responsible for, among other 
things, preparing the following items, which must 
be developed during the Front-End Transition 
Period under the O&M Agreement: (i) the short-term 
plan detailing the scope, resources, timelines, 

milestones, cost estimates, and achievement 
criteria required to address immediate deficiencies 
and enable the Operator to perform O&M 
Services in compliance with the standards set forth 
in the O&M Agreement (the “System Remediation 
Plan”), (ii) the final Performance Metrics, (iii) the 
proposed budgets for the initial Contract Years 
(the “Initial Budgets”), (iv) the IRP, and (v) various 
other plans and manuals. LUMA’s Technical 
Proposal provided that these special teams will be 
led by experienced utility/technical experts that 
may also serve as functional area leads, thus 
eliminating duplication of work and increasing 
efficiency.

Quanta’s commitment to build and manage, at its 
cost and expense, the Lineworkers College, also set 
LUMA apart from the Other Proponent. Through 
the Lineworkers College, Quanta promises to create 
significant value for the benefit of Puerto Rico. In 
particular, LUMA and the people of Puerto Rico will 
benefit from the curriculum, specialization, and 

Northwest Lineman College, the largest accredited lineworker 
college in the United States.
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skill that Quanta provides through the Northwest 
Lineman College, a Quanta-owned accredited 
lineworkers college that develops electric power, 
gas distribution, and telecommunications service 
skills, and currently trains over 9,000 technical field 
workers per year at four campuses across the U.S. 
The Lineworkers College will be critical for improving 
workforce development and retention by providing 
local best-in-class training programs and facilities. 
In addition, the Lineworkers College will be a 
critical component of LUMA’s holistic approach to 
improving emergency response preparedness, 
given that emergency preparedness training can 
be integrated into the mindsets of the local 
lineworkers at the beginning of their training. This 
last point is of critical importance in light of the 
earthquakes that hit Puerto Rico in December 
2019 and January 2020 and future hurricane 
seasons.

Finally, in the supplement to its Definitive Proposal 
submitted on December 12, LUMA identified a 
number of near term opportunities – i.e., “early 
wins” – that would allow LUMA to deliver meaningful 
change early in the Contract Term, which also set 
LUMA’s Technical Proposal apart from the Other 
Proponent’s. The near term opportunities identified 
by LUMA are outlined below. 

“Break Loose” FEMA Funding – LUMA 
stated that it would, among other 
things, (i) review current project 
worksheets for federal funding in order 
to identify areas of quick improvement 
(including developing cost estimates 
and designating quick projects) and 
(ii) re-establish full processes and 
relationships with FEMA and COR3, 
breaking loose FEMA funding (in addition 
to that already obligated when LUMA 
signs the O&M Agreement) in order to 
allow for immediate work on critical 
capital projects.

Emergency Preparedness and Response 
– LUMA indicated that it would, among 
other things, provide skilled emergency 
management resources to assist PREPA in 
reviewing and executing their emergency 
response drills and plans ahead of and 
during the next hurricane season. In 
addition, Quanta committed to making 
emergency resources available for 
restoration, if needed, during the Front-
End Transition Period while working within 
the Edison Electric Institute’s mutual aid 
processes. Specifically, LUMA highlighted 
that it would: (i) set up the emergency 
operation plan quickly and push for a fully 
PREB-compliant emergency operation 
center (“EOC”) before the start of the 
2020 hurricane season; (ii) take a more 
active role in management of emergency 
preparedness and response (including by 
(A) assessing the leadership and 
management of the EOC, (B) deploying 
emergency managers and sector chiefs 
to ensure command and control, 
(C) planning restoration, (D) securing 
resources, (E) getting mutual aid, and 
(F) acquiring contractors and coordinating 
restoration activities); (iii) design and 
participate in table-top emergency 
response exercises (including hurricane 
scenario exercises prior to the 2020 
hurricane season); and (iv) put in place 
direct mutual aid agreements with ATCO 
and Quanta. 

An instructor looks on as a Northwest Lineman College student 
practices safe lineworker techniques.
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Lineworkers College – LUMA stated that 
Quanta would do the following with 
respect to the Lineworkers College, 
among other things: (i) break ground on 
the facility for the college and (ii) begin 
enrolling students in classes. This facility 
would be open to any and all utility 
workers thus allowing for a sharing of best-
practices and learning, which has been 
historically difficult for PREPA workers.

“Jump start” Selected Early Win 
Reliability Programs – LUMA indicated 
that it would, among other things, 
initiate (i) improvements in street lighting, 
(ii) vegetation management, and (iii) 
the implementation of a smart meter 
program to help with fast restoration  
and improved billing. 

“Fast Track” Voice of Customer and Other 
Customer Service Programs – LUMA stated 
that it would, among other things, (i) help 
PREPA implement cloud-based call center 
technology and (ii) launch voice of 
customer efforts (including by (A) surveying 
customers to understand satisfaction 
levels, (B) developing a comprehensive 
initial employee satisfaction survey and 
planning for enterprise-wide participation, 
(C) mapping the customer journey by 
customer class to identifying gaps in 
existing processes, (D) evaluating existing 
customer service performance metric data 
collection and capabilities, (E) assessing 
credit and collection processes and 
methods of debt recovery, and 
(F) evaluating and developing a plan for 
digital delivery of customer experience). 

Operator Recruitment and Staffing Plan

The RFP stated that Proponents should provide 
a detailed description of the Proponents’ 

approach to staffing and training employees and 
subcontracting services. LUMA identified and 
provided a complete management team while 
the Other Proponent chose to defer naming its 
management team and the development of 
other human resource policies until the Front-End 
Transition Period. LUMA provided a well thought-
out staffing plan that (i) included an appropriate 
use and identification of subcontractors and, a 
focus on leveraging current PREPA employees, 
and (ii) described a compelling leadership 
succession plan. Furthermore, LUMA committed 
to interviewing during the Front-End Transition 
Period all PREPA staff that wished to join LUMA’s 
workforce – which was viewed as an effective 
way to familiarize PREPA employees with LUMA 
and provide a better platform for a smooth 
integration of the two organizations – and offering 
positions to a large majority of such staff.

In addition, certain elements of LUMA’s 
organizational structure underscored LUMA’s 
commitment to delivering on the detailed action 
plans described in its approach to performing the 
O&M Services, setting it apart from the Other 
Proponent. For instance, the LUMA organizational 
structure includes the Utility Transformation 
Department, a department that will be dedicated 
to the transformation of the T&D System and 
responsible for the technical implementation of 
new initiatives (including distributed and renewable 
generation, interconnection standards, micro-grid 
and mini-grid design, and renewable energy), 
thus further evidencing LUMA’s commitment to 
complying with and achieving renewable energy 
targets as part of performing the O&M Services. 
Similarly, because LUMA’s organizational structure 
includes the Safety, Health, Environmental and 
Quality Department, a department that will include 
a dedicated environmental team and will be 
responsible for ensuring that all other departments 
improve compliance with environmental standards, 
LUMA also demonstrated a strong commitment to 
creating a culture of environmental awareness as 
part of performing the O&M Services.
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Approach to Performance Metrics

The RFP asked Proponents to provide (i) a detailed 
description to their approach to the development 
of customer service, technical and operational, 
and financial Performance Metrics to be identified 
and proposed by the Proponents during the 
Front-End Transition Plan, (ii) views and proposed 
approach to the Incentive Fee, and (iii) Proponents’ 
commitment to the Performance Metrics. The 
Performance Metrics ultimately applied to the 
Operator will be finalized by the parties during the 
Front-End Transition Period and subject to approval 
by PREB. Accordingly, the extent to which a 
Proponent accepted the Performance Metrics 
defined in the Final Form of O&M Agreement was 
indicative of the Proponents’ willingness to work 
collaboratively with PREB.

Regarding the approach to the Performance 
Metrics, LUMA and the Other Proponent differed 
in their approach to responding to the requests 
included in the RFP. LUMA essentially accepted the 
Performance Metrics as defined in the Final Form 
of O&M Agreement, proposing only a few minor 
deviations and offering reasonable suggestions 
where improvement could be made. In addition, 
LUMA’s Technical Proposal provided a thorough 
approach to working with PREB and other 
regulatory bodies, which included a detailed 
process and suggested timelines, and indicated 
a willingness to work collaboratively with the P3 
Authority during the Front-End Transition Period. 

The Other Proponent provided differing views on 
the Performance Metrics and the calculation of 
the Incentive Fee from what was included in the 
Final Form of O&M Agreement. Specifically, the 
Other Proponent did not accept the methodology 
for calculating the Operator’s Incentive Fee 
included in the O&M Agreement and instead 
suggested a “Year One and Year Two – Incentive 
Methodology” premised on the assumption 
that reliable data for purposes of establishing 
performance metrics would not be available 
for the first two years of the O&M Agreement. 
Furthermore, the Other Proponent proposed the 
inclusion of a minimum performance level line 
that achieved target levels in 20 years, extending 
beyond the 15-year Contract Term, rather than the 
ten-year timeline included in the O&M Agreement.

5.2.2	Operational and Financial 
Considerations

The RFP required each Proponent to provide certain 
operational and financial terms and conditions to 
be included in the O&M Agreement as part of their 
Operational and Financial Proposals, as follows:

•	 the Target Service Commencement Date;

•	 an estimate of the Front-End Transition Service Fee; 

•	 the proposed Fixed Fee for each year of the 
O&M Agreement and the proposed maximum 
Incentive Fee for each year of the O&M 
Agreement; 

PREPA air unit team lift a pole in a vacant lot, Las Marías, PR.
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•	 an estimate of the Back-End Transition Service Fee; 

•	 the fees payable to the Owner or the Operator, 
as applicable, in the event the O&M Agreement 
is terminated prior to the end of the term (the 
“Termination Fee”); and 

•	 certain Operator liability caps.

The Operational and Financial Proposals 
comprised 50% of the overall weighted scores. 

The Partnership Committee determined that 
LUMA’s Definitive Proposal (reflecting the reduced 
Service Fee) provided the better Operational and 

Financial Proposal, given that the figures proposed 
by LUMA were more favorable to the Government 
in the majority of categories. In addition, two of 
the categories where LUMA’s Definitive Proposal 
appears less favorable, the Front-End Transition 
Service Fee and the Back-End Transition Service 
Fee, were solely estimates based on projected 
number of man hours. Because these estimates 
could end up being higher or lower, these 
categories were given less weight.

Table 8 illustrates the values for the Proponents’ 
Operational and Financial Proposals. Figures 
highlighted in green are the ones that are more 
advantageous to the Government. 

TABLE 8: OPERATIONAL AND FINANCIAL PROPOSALS

# Component Concept LUMA PSEG 

1. Estimated Front-End 
Transition Service Fee*

Operator’s estimate of cost for providing 
services during the Front-End Transition Period.

$76 million $45 million

2. Net Present Value 
Service Fee

The net present value of the Fixed Fee and the 
Incentive Fee over the 15-year term of the O&M 
Agreement. 

$1,352 million $1,382 million

3. Operator Termination 
Fee**

Fee payable to the Operator in the event the 
O&M Agreement is terminated prior to the 
end of the term of the agreement in the event 
of certain limited circumstances not due to 
Operator’s fault.

$158 million to 
$104 million

$125 million

4. Operator Damage Cap The maximum amount of damages payable 
by the Operator to PREPA under the O&M 
Agreement.

$10 million $15 million

5. Operator Liability to 
Owner

The maximum liability of the Operator to PREPA 
under the O&M Agreement.

$105 million $50 million

6. Parent Guarantee The amount of the guarantee to be provided 
by the parent company of the Operator.

$105 million $30 million

7. Delay Liquidated 
Damages Cap

The maximum penalty amount payable to 
PREPA for failure to handover T&D System by the 
Target Service Commencement Date due to 
the Operator’s fault.

$40 million $3 million

8. Gross Negligence Cap The maximum amount of Operator’s liability 
to PREPA for losses due to Operator’s gross 
negligence.

$105 million $30 million

9. Estimated Back-End 
Transition Service Fee*

Operator’s estimate of cost for providing 
services during the Back-End Transition Period.

$6 million $3 million

* The Front-End Transition Service Fee and the Back-End Transition Service Fee are solely estimates. 

** LUMA proposed a range for the Operator Termination Fee that started at $158 million and decreased to $104 million over the course of the 
15-year term. Whether LUMA’s or PSEG’s Operator Termination Fee is more advantageous to the Government depends on the Contract Year in 
which termination occurs, if applicable, and thus a more advantageous number has not been indicated for item three in the table above.
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5.2.3	Legal and Contractual Considerations

The RFP required Proponents to accept the Final 
Form of O&M Agreement, save for the terms and 
conditions to be proposed by each Proponent 
in the Operational and Financial Proposal 
component of its Definitive Proposal, immaterial 
amendments to incorporate party names and 
the like, and subject to further discussion on a 
limited number of material comments. In light of 
the extensive review and comment process with 
respect to the O&M Agreement, as described in 
Section 4.4.4 hereof (O&M Agreement Discussions), 
the expectation was that Proponents would have 
very limited and specific comments to the Final 
Form of O&M Agreement, if any. In light of this, the 
Legal Proposal was not scored. 

Nonetheless, as part of their Definitive Proposals, 
each of the Proponents provided comments to the 
O&M Agreement in the form of a memorandum 
highlighting more critical concerns and then 
submitted markups with specific language. 
Although neither Proponent accepted the Final 
Form of O&M Agreement as drafted, LUMA had 
significantly fewer comments to the contract. 
LUMA raised only three issues of importance from 
the Government’s perspective but otherwise 
accepted the provisions of the O&M Agreement 
as originally drafted. The Other Proponent’s 
contract markup was much more extensive and 
included a number of items that shifted risk to the 
Government. 

The O&M Agreement contained certain core 
elements: 

the standard of care for the Operator’s 
performance of the O&M Services;

the Front-End Transition Period and activities 
to be conducted during this period and 
the conditions to the handover of the T&D 
System to the Operator;

events of default and additional termination 
rights; and 

the indemnity from Operator to Owner.

Set forth below is a summary description of the 
provisions of each of these elements of the O&M 
Agreement as well as the main comments of 
each of LUMA and the Other Proponent to such 
provisions. 

Standard of Care

The O&M Agreement requires the Operator to 
perform the O&M Services in such a manner as to 
comply with (i) applicable law, (ii) the practices, 
methods, and acts that are generally recognized 
and accepted by companies operating in the U.S. 
mainland and/or island electric transmission and 
distribution business, (iii) applicable equipment 
manufacturer’s specifications and reasonable 
recommendations, (iv) applicable insurance 
requirements, and (v) certain other standards, 
terms and conditions under the O&M Agreement 
(the “Contract Standards”). While the Proponents 
generally accepted the Contract Standards as the 
standard of care required by the O&M Agreement, 
they emphasized throughout the discussions with 
respect to the draft O&M Agreements that certain 
components of the T&D System and the manner 
in which it is operated did not currently comply 
with the Contract Standards. To address this 
issue, the O&M Agreement includes the concept 
of a short-term System Remediation Plan. The 
System Remediation Plan is (A) prepared by the 
Operator with input from the Owner and the P3 
Authority during the Front-End Transition Period 
and (B) subject to approval by PREB. The Contract 
Standards are tied to the System Remediation Plan, 
such that the Operator is not responsible or liable 
for any matter that is the subject of the System 
Remediation Plan during the period that the 
Operator is repairing or improving the T&D System 
in accordance with the System Remediation Plan.
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The Proponents took a different approach with 
respect to the System Remediation Plan in their 
Definitive Proposals. LUMA’s Definitive Proposal 
accepted the System Remediation Plan as a short-
term plan to be developed prior to the Service 
Commencement Date. The Other Proponent 
viewed the System Remediation Plan as a long-
term capital plan to be executed in three phases, 
the latter two of which would not be developed 
until after the Service Commencement Date. In 
addition, the Other Proponent initially required that 
(i) budgets (and staffing levels) for each year of the 
term be sufficient for the Operator to implement 
the System Remediation Plan and (ii) failure 
to satisfy this obligation would be an event of 
default that gave rise to an Operator termination 
event. Following multiple discussions with the 
Other Proponent as to its comments to the O&M 
Agreement, the Other Proponent indicated that it 
would be willing to remove the termination right in 
the event that any budget did not include funding 
sufficient to implement the System Remediation 
Plan. However, the consequences of (A) the P3 
Authority and the Other Proponent failing to agree 
on the content or timing of the second and third 
phases of the System Remediation Plan and (B) 
the unavailability of funding for those two phases 
remained ambiguous. 

Given that the Operator’s liability to the Owner 
under the O&M Agreement is limited with 
respect to matters that are the subject of the 
System Remediation Plan while the Operator is 
implementing the System Remediation Plan, the 
development and duration of the System 
Remediation Plan is a critical element of the O&M 
Agreement and one that differentiates the 
Definitive Proposals. Implementing the System 
Remediation Plan in phases over multiple years as 
proposed by the Other Proponent had the potential 
to significantly limit the Operator’s liability to the 
Owner over the Contract Term and effectively 
exempt the Operator from performing the O&M 
Agreement in accordance with the Contract 
Standards. In addition, allowing the Operator to 
develop the latter phases of the System Remediation 
Plan while the Operator is already performing the 

O&M Services, as proposed by the Other Proponent, 
results in inherent uncertainty and shifts significant 
operational and financial risk from Operator to 
the Owner. 

Front-End Transition Period

The O&M Agreement specified certain conditions 
precedent to Service Commencement Date, 
including (i) the completion by the Operator of the 
Front-End Transition Plan, (ii) receipt of an order 
from the court presiding over the Title III process 
(the “Title III Court”) authorizing (A) PREPA to 
enter into the O&M Agreement and (B) portions 
of the plan of adjustment that are otherwise 
necessary for the parties to perform under the 
O&M Agreement (the “Title III Approvals”), and 
(iii) the preparation by the Operator, with the 
input of the Owner and the P3 Authority, of (A) 
the Initial Budgets, (B) the final Performance 
Metrics, (C) the System Remediation Plan, and (D) 
certain other plans contemplated under the O&M 
Agreement. In addition, the Initial Budgets, the final 
Performance Metrics, and the System Remediation 
Plan must be submitted to PREB for its approval 
prior to the Service Commencement Date. 

The Proponents generally accepted that the 
Operator would be responsible for the preparation 
of certain items prior to the Service Commencement 
Date and that a number of such items would be 
subject to PREB approval. LUMA did not propose 
any modifications to the Operator’s responsibility 
to prepare the Initial Budgets, the Performance 
Metrics, and the System Remediation Plan or to 
PREB’s approval of such items. The Other Proponent, 
however, did not agree initially that PREB should 
have sole discretion over the approval of the Initial 
Budgets, the Performance Metrics, and the System 
Remediation Plan. The Other Proponent initially 
proposed that any such plan approved by PREB 
must be acceptable to the Operator in its sole and 
absolute discretion and, if not, the Operator would 
be able to terminate the O&M Agreement prior to 
the Service Commencement Date. Following a 
series of meetings with and requests for clarification 
from the P3 Authority, the P3 Consultants, and the 
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FOMB Representatives, the Other Proponent 
indicated in writing that it would be willing to 
remove the concept of its sole and absolute 
discretion over the Initial Budgets, the Performance 
Metrics, and the System Remediation Plan, 
provided that the O&M Agreement was revised to 
include an active participation by PREB in the 
process of developing these items and regular 
dialogue between the Operator and PREB 
regarding the Operator’s comments and 
suggestions. In addition, the Other Proponent 
provided that if the Operator and PREB failed to 
agree, PREB should direct the P3 Authority to 
terminate the O&M Agreement.

Although the Other Proponent appeared willing 
to negotiate with respect to these items following 
extensive discussion and multiple requests for 
clarifications, the Other Proponent’s required 
level of PREB engagement in the development 
of these items appeared inconsistent with PREB’s 
role as an independent regulator. Further, the 
significant consequences of a termination of the 
contract in the event that the Operator and PREB 
were unable to agree were a potential additional 

limit on the exercise of PREB’s regulatory authority 
that PREB may have been unwilling to accept. 
Finally, the Other Proponent marked the contract 
to provide that the Operator’s preparation and 
submission to the P3 Authority and PREB of (i) the 
Initial Budgets, (ii) the Performance Metrics, and 
(iii) the back-end transition plan covering the 
transition and handover of the O&M Services at 
the termination of the O&M Agreement would not 
be conditions precedent for which the Operator 
was responsible for ensuring satisfaction but rather 
mutual conditions for which both the Operator 
and the Owner were responsible. The effect of this 
change was that liquidated damages for delay 
in achieving the Target Service Commencement 
Date would not apply to these items, thus eliminating 
the financial incentive for the Operator to timely 
agree on these items.

Events of Default and Additional Termination 
Rights

The O&M Agreement provides that certain breaches 
by the parties of their obligations under the O&M 
Agreement constitute events of default that result 

ATCO team working to restore essential energy services. 
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in a right to terminate the O&M Agreement. In 
addition, the O&M Agreement includes additional 
termination events arising under certain limited 
circumstances, such as in the event of a sale of the 
T&D system or an extended force majeure event 
that materially interferes with or increases the cost 
of the O&M Services. With a view towards reducing 
the risk of (i) early termination following the 
extensive RFP Process or (ii) renegotiation of the 
O&M Agreement while the Operator is performing 
the O&M Services (in which renegotiation the 
Operator would have significant leverage), the 
Government sought to ensure that the O&M 
Agreement did not include extensive termination 
rights.

LUMA generally accepted all of the events of 
default and additional termination rights proposed 
by the Government. The Other Proponent had 
a number of comments to these provisions. First, 
the Other Proponent proposed to include several 
additional termination events that would benefit 
the Operator. Second, the Other Proponent 
broadened existing events of default and 
termination events. Finally, the Other Proponent 
shortened the cure periods for other events of 
default and termination events. The cumulative 
effect of all of the Other Proponent’s comments 
was that the Operator’s ability to terminate or 
renegotiate the O&M Agreement was significantly 
expanded in comparison to LUMA’s Definitive 
Proposal. 

In addition, the Other Proponent required the 
O&M Agreement to include language providing 
for the Government to assume the Operator’s 
known and unknown liabilities at the end of 
the O&M Agreement, regardless of whether 
such liabilities were incurred pursuant to the 
Operator’s activities, approved budgets or 
otherwise. From the Government’s perspective, 
this was problematic because there was no 
way for the Government to assess the quality or 
quantum of such potential liabilities, which shifted 
significant risk to the Government under the O&M 
Agreement. 

Indemnity

The O&M Agreement requires (i) a Parent Guarantee 
and (ii) indemnification by the Operator against 
losses incurred in connection with (A) breaches by 
the Operator of its representations, warranties, 
and covenants under the O&M Agreement and 
(B) negligence or willful misconduct of the Operator 
and its affiliates and representatives. As described 
in Section 5.2.2 hereof (Operational and Financial 
Considerations), the Proponents were required to 
provide as part of their Definitive Proposals the 
dollar value of certain caps on liability included in 
the O&M Agreement, including the cap on the 
Operator’s liability to the Owner and the cap on 
the Parent Guarantee.

The Other Proponent’s Parent Guarantee cap 
of $30 million and Operator liability cap of $50 
million was significantly lower than LUMA’s Parent 
Guarantee cap of $105 million, which matched 
LUMA’s cap on Operator’s liability to Owner. 
This meant that under the Other Proponent’s 
Definitive Proposal, the Government would 
recoup in the aggregate close to four times less 
in the event of indemnification for breaches 
of the O&M Agreement. Most importantly, the 
Other Proponent’s lower cap also suggested less 
willingness by the Other Proponent to stand behind 
its performance obligations as compared to LUMA.

Other Aspects of the O&M Agreement

From a contractual perspective, there were 
other material differences between the Definitive 
Proposals as relates to the terms, conditions, and 
legal and contractual risk that each Proponent 
was willing to bear, as follows:

•	 First, although the addendum submitted by 
the Other Proponent on December 20, 2019 
indicated that the Other Proponent would be 
willing to drop certain points that had the effect 
of allocating greater legal and contractual risk 
to the Government (including rights to approve 
initial budgets and Performance Metrics), 
there remained ambiguity as to certain of the 
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changes to the O&M Agreement proposed by 
the Other Proponent, such that the Partnership 
Committee would only have been able to fully 
assess the Other Proponent’s position by seeing 
a further round of specific contract language.

•	 Second, there were a number of other items 
that, although less critical, resulted in the O&M 
Agreement proposed by the Other Proponent 
being less favorable to the Government than the 
O&M Agreement proposed by LUMA, including, 
among others, the obligation of the Government 
to assume more material liabilities, greater 
restrictions on the ability of the Government to 
terminate the Operator for non-performance, 
shorter grace periods on certain events of 
default by the Owner, expanded definition of 
“Pre-Existing Environmental Liability”, Parent 

Guarantee limited to payment obligations, and 
dispute resolution in Delaware courts rather than 
Puerto Rico courts.

Overall, the Other Proponent’s Definitive Proposal, 
as compared to LUMA’s Definitive Proposal, 
(i) involved significantly more extensive and 
material changes and (ii) had the cumulative 
effect of (A) shifting additional risk and cost to 
the Government and (B) limiting the rights of the 
Government vis-à-vis the Operator under the 
O&M Agreement. In light of this, the Partnership 
Committee determined that getting to an agreed 
form of O&M Agreement with the Other Proponent 
would require substantial negotiation and it would 
be difficult to predict the outcome or success of 
such negotiations.

In light of the above, LUMA’s higher technical 
and financial scores and the fact that LUMA 
had effectively accepted the Final Form of O&M 
Agreement proposed by the Government except 
for the limited number of changes, the Partnership 
Committee decided to produce a final form of 
O&M Agreement for LUMA and to engage in 
exclusive negotiations with LUMA as the Preferred 
Proponent. 

Following the Partnership Committee’s selection 
of LUMA as the Preferred Proponent pursuant to 
Section 5.1 of the Regulation, the P3 Authority, the 
P3 Consultants, and the FOMB Representatives 
met with the Preferred Proponent to discuss the 
Preferred Proponent’s (i) Operational and Financial 
Proposal, which LUMA agreed to reduce as 
detailed in Section 5.1.3 hereof (Recommendation 
to Award the O&M Agreement), resulting in (A) 
savings of $164 million over the net present value of 
its initially proposed Service Fee over the Contract 
Term, and (B) a net present value of close to 
$30 million less than that of the Other Proponent, 
and (ii) final comments to the O&M Agreement, 
which were limited and primarily in the nature of 
clean up and clarification changes, all of which 
were acceptable. 

General view of Guajataca Dam following projects to repair the 
damage caused to it by Maria, Quebradillas, PR. 
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5.3	 Additional FOMB Comments to the O&M Agreement and 
Supplemental Agreement

19	 Under the terms of the LUMA O&M Agreement, the earliest date that the O&M Agreement can be terminated absent breach by the Owner 
for failure to achieve the Title III Approvals is 21 months from the date that the O&M Agreement becomes effective, thus providing a long 
period of time to obtain the required approvals.

5.3.1	Additional FOMB Comments to the 
O&M Agreement 

Following the Partnership Committee’s approval 
of the LUMA O&M Agreement, the P3 Authority 
shared the LUMA O&M Agreement to the FOMB in 
order for the FOMB to formally review the contract 
and provide the FOMB Consent. 

Although FOMB Representatives had participated 
in the various steps throughout the procurement 
process, the FOMB believed that in light of the 
status of the negotiations with respect to PREPA’s 
Title III case, PREPA might not be able to obtain the 
required approvals from the Title III Court that are 
a condition to the Service Commencement Date 
(i.e., the Title III Approvals) within the timeframe 
that the FOMB deemed reasonable for turnover of 
the T&D System to the Operator. Given the intent to 
have the Operator take control of the T&D System 
within a year (or as soon as possible thereafter) 
and the importance of the energy reforms 
included in the Certified Fiscal Plan, the FOMB 
understood that it would not be beneficial to delay 
the Service Commencement Date in the event 
that the Title III Approvals were not obtained by the 
time all other conditions precedent to the Service 
Commencement Date were achieved. 

The FOMB brought this issue to the attention 
of the P3 Authority and LUMA and requested 
that amendments be made to the LUMA O&M 
Agreement to address potential delays in the Title 
III case and allow the Operator to commence 
operations even if the Title III Approvals had not 
been obtained. Although the P3 Authority and 
LUMA believed that the LUMA O&M Agreement, 
as drafted, provided sufficient flexibility to address 

the Title III-related issues without implementing 
the amendments suggested by the FOMB,19 the 
FOMB indicated that amending the LUMA O&M 
Agreement to resolve the FOMB’s concern would 
be necessary to obtain the FOMB Consent. 

Accordingly, over the period from the end 
of January through the end of March, the P3 
Authority coordinated discussions among the 
FOMB, LUMA, the P3 Authority, and certain of 
the Consultants in order to amend the LUMA 
O&M Agreement to provide for the Service 
Commencement Date to occur notwithstanding 
the Title III Approvals not having been obtained. 
Ultimately, the P3 Authority, the FOMB, and 
LUMA agreed to address the FOMB’s concerns 
by (i) making certain limited adjustments to the 
LUMA O&M Agreement and (ii) negotiating a 
supplemental agreement (the “Supplemental 
Agreement”) that:

•	 becomes effective only if PREPA has not 
received the Title III Approvals when all other 
conditions precedent to LUMA’s takeover of 
the T&D System have been met under the O&M 
Agreement; and 

•	 terminates as soon as PREPA receives the 
required Title III Approvals, or in the event that 
PREPA has not received the Title III Approvals 
within 18 months of the Supplemental 
Agreement becoming effective.

If PREPA receives the Title III Approvals on or prior 
to the time all other conditions precedent to 
LUMA’s takeover of the T&D System have been 
met, the Supplemental Agreement will never 
become effective.
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On April 10, 2020, the FOMB, the P3 Authority, 
and LUMA finalized the Supplemental Agreement 
and the corresponding changes to the O&M 
Agreement.

On April 16, 2020, the Partnership Committee met 
to approve (i) the Supplemental Agreement and 
(ii) the final O&M Agreement as agreed between 
the P3 Authority, the FOMB, and LUMA (i.e., 
together, the “Final LUMA O&M Agreement”).20 

20	 A summary of the O&M Agreement is attached as Exhibit F hereto (Summary of O&M Agreement).
21	 A summary of the Supplemental Agreement is attached as Exhibit G hereto (Summary of Supplemental Agreement).

5.3.2	Supplemental Agreement

As described in Section 5.3.1 hereof (Additional 
FOMB Comments to the O&M Agreement), if 
PREPA has not received the Title III Approvals 
when all other conditions precedent to Operator’s 
takeover of the T&D System have been met, the 
Supplemental Agreement will go into effect.21 
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PREPA serves approximately 1.5 million customers 
and employs approximately 6,000 people in 
Puerto Rico. As the sole utility for the island of 
Puerto Rico, PREPA’s purpose is to provide the 
people of Puerto Rico with reliable electric power, 
assist the sustainable development of Puerto Rico, 
and contribute to the general welfare as a service 
provider and employer on the island. In September 
2017, when hurricanes Irma and Maria hit Puerto 
Rico in the span of two weeks, PREPA’s infrastructure 
suffered mass destruction. In the years leading up 
to Irma and Maria, PREPA had become increasingly 
vulnerable to natural disasters for several reasons, 
including, among others, (i) political interference, 
(ii) lack of managerial continuity and long-term 
planning, (iii) poor and deferred maintenance of 
the T&D infrastructure, and (iv) a fiscal and 
economic crisis that led to unmanageable debt 
obligations and inadequate levels of infrastructure 
investment.

In light of these challenges, following the destruction 
caused by hurricanes Irma and Maria, the 
Government developed and began implementing 
a comprehensive and visionary plan intended to 
transform Puerto Rico’s energy sector. The objective 
of this PPP process carried out by the P3 Authority, 
PREPA, and the Partnership Committee was to 
realize the Government’s long-term goals of 
(i) upgrading Puerto Rico’s electric system to be 
more resilient against future natural disasters and 
(ii) revitalizing Puerto Rico’s economy, in each case 
for the benefit of the people of Puerto Rico.

To achieve these goals, the Government had to 
first seek to (i) modernize the legislative framework 
for Puerto Rico’s electric sector, (ii) secure federal 
disaster assistance funding to help rebuild 
Puerto Rico in the aftermath of Irma and Maria, 
and (iii) address Puerto Rico’s unprecedented 
fiscal and economic crisis. It then had to design 
and implement an iterative, transparent, and 
competitive process to identify and select a 
private partner to operate PREPA’s T&D assets and 
obtain buy-in from multiple stakeholders. 

Through the enactment of Act 120 in June 2018, 
the Government laid down the legal framework 
for its stated goal of transforming Puerto Rico’s 
energy system into a modern, sustainable, reliable, 
efficient, cost effective, and resilient one. The very 
same month, the Government launched the T&D 
transformation process with a market sounding 
that indicated substantial interest in the Project. 

On October 31, 2018, the P3 Authority commenced 
the process to identify a private partner for the 
Project. Nine months later, on November 25, 2019, 
the Partnership Committee received two Definitive 
Proposals from two Proponents qualified to 
operate the T&D System. Pursuant to RFP, the 
Definitive Proposals received were comprised of 
three main components: 

•	 a Technical Proposal highlighting the 
Proponents plans with respect to certain 
technical elements of the O&M Services; 

•	 an Operational and Financial Proposal presenting 
the Proponent’s proposed terms and conditions 
for certain operational and financial provisions 
of the O&M Agreement; and 

•	 a Legal Proposal confirming acceptance of the 
form of O&M Agreement. 

On December 6, 2019, each Proponent presented 
its Definitive Proposal to the Partnership Committee, 
the P3 Authority, the P3 Consultants, and the FOMB 
Representatives. On January 11, 2019, after nearly 
two months of review and evaluation of the 
Definitive Proposals based on the evaluation 
criteria designed to meet the Government’s 
objectives with respect to the transformation of the 
T&D System, the Partnership Committee voted to 
designate LUMA as the Preferred Proponent.

LUMA’s Definitive Proposal not only complied with 
the requirements of Act 29, Act 120, the Regulation, 
and the RFP, but also was awarded the higher 
average score in each of its Technical Proposal, 
its Operational and Financial Proposal, and its 
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Legal Proposal based on the evaluation criteria 
developed to meet the objectives of the Project. 

•	 LUMA’s Technical Proposal presented a tailored 
approach to the O&M Services that indicated a 
strong understanding of the PREPA context. In 
particular, LUMA (i) provided an in-depth 
approach to performing the O&M Services, 
including federal funding management; 
(ii) included a fully developed Front-End 
Transition Plan with a proposed timeline and an 
Operator Recruitment and Staffing Plan that 
identified the specific individuals who would be 
filling each role; (iii) generally accepted the 
Government’s approach to the Performance 
Metrics and indicated a willingness to work 
collaboratively with PREB; and (iv) committed to 
(A) develop best-in-class training programs, 
including the building and managing, at its cost 

and expense, of the Lineworkers College in 
Puerto Rico, and (B) help PREPA become a self-
sustaining standalone utility by the end of the 
15-year Contract Term, which would eliminate 
the need for successive operation and 
maintenance contracts at the end of the term. 

•	 Following discussions with LUMA resulting in a 
significant reduction in the net present value 
of LUMA’s Service Fee over the Contract Term, 
LUMA’s Operational and Financial Proposal 
represented the lower net present calculation 
of the Service Fee over the Contract Term. In 
addition, LUMA’s Operational and Financial 
Proposal included higher liability caps in the 
event of performance failures by the Operator, 
which demonstrated a greater willingness 
by LUMA to stand behind its contractual 
commitments.

PREPA employee performing tree pruning work, Guaynabo, PR. 
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•	 LUMA agreed to a form of the O&M Agreement 
that was the closest to the Final Form of O&M 
Agreement included in the RFP, which (i) resulted 
in less risk and cost transfer from the Operator to 
the Government and (ii) preserved the rights of 
the Government vis-à-vis the Operator included 
in the Final Form of O&M Agreement.

Following an extensive review of the Definitive 
Proposals, the Partnership Committee determined 
that LUMA’s Definitive Proposal was superior in 
respect of each of its technical, operational and 
financial, and legal components and represents 
the better alternative to achieve the Government’s 
stated goal of transforming the T&D System for the 
benefit of the people of Puerto Rico. In particular, 
based on LUMA’s Definitive Proposal and 
consistent with the five core pillars for permanent 
reconstruction set forth in the GMP, the Partnership 
Committee determined that LUMA was better 
suited to bring to fruition the Government’s goal 
of transforming the T&D System into one that is 
customer-centric, resilient, reliable, affordable, 
and sustainable.

In conclusion, the PPP process for the Project was 
carried out over the course of more than 18 months 
and involved (i) robust participation by a number 
of highly qualified private sector participants, 
(ii) extensive due diligence of the T&D assets, 
(iii) multiple opportunities for comment on and 
discussion of the proposed transaction structure 
and the O&M Agreement, both with private 
sector participants and with various government 
entities and other stakeholders, including the 
FOMB and PREB, (iv) an extensive and in-depth 
assessment and analysis of the Definitive Proposals 
by the Consultants, (v) the opportunity for 
Proponents to present and discuss their Proposals 
in person to the Partnership Committee, the P3 
Authority, various Consultants, and the FOMB 
Representatives, (vi) thorough review of the 
Definitive Proposals and the Consultant’s assessment 
thereof by the P3 Authority, the Partnership 
Committee, and the FOMB, (vii) the scoring of the 
Definitive Proposals by the Partnership Committee 
based on clearly-articulated evaluation criteria to 
achieve the Government’s objectives for the Project, 
and (viii) extensive and in-depth discussions with 
the FOMB to address the FOMB’s concerns regarding 
Title III-related issues. As such, the Partnership 
Committee unanimously recommends to the P3 
Authority Board that LUMA be awarded the O&M 
Agreement.
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Approved and received by the Partnership Committee Members:

Omar Marrero 
Executive Director and Chairman 
Financial Advisory Authority and Fiscal Agency of 
Puerto Rico

Ralph Kreil 
President Board of Directors 
Puerto Rico Electric Power Authority 

Ottmar Chavez 
Executive Director 
Central Office for Recovery and Reconstruction

Jose Ortiz 
Executive Director 
Puerto Rico Electric Power Authority 

Edison Avilés 
President 
Puerto Rico Electric Power Commission 
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DEFINED TERMS

For purposes of this Report, the following defined terms will have the meanings used in the sections 
indicated below.

Term Section Term Section
428 Guide 3.1.4 Nixon 2

AAFAF 2 Number of Deaths 3.1.2

Act 120 1 O&M Agreement 1

Act 29 1 O&M Services 1

Act 29 Regulation 3.1.3 Operational and Financial Proposal 1

Aerostar 3.1.3 Operator 1

ATCO 1 Operator Recruitment and Staffing Plan 1

Back-End Transition Period 5.2.1 OSHA 3.1.2

Back-End Transition Service Fee 1 Other Proponent 1

Baker Donelson 2 Owner 1

CAIDI 3.1.2 P3 Authority 1

Certified Fiscal Plan 3.2 P3 Authority Board 1

Citigroup 2 P3 Consultants 2

Cleary 2 Parent Guarantee 5.1.1

Consultants 2 Partnership Committee 1

Contract RFC 4.4.4 Performance Metrics 1

Contract Standards 5.2.3 PFI 3.1.3

Contract Term 1 PMA 2

Contract Year 5.1.1 PowerAdvocate© Message 4.4.1

COR3 3.1.4 PPP 1

Costa Sur Power Station 1 PREB 2

CPM 2 Preferred Proponent 2

Data Room 4.4.2 PREPA 1

Debt Financing Plan 5.1.1 PREPA Transaction 3.1.4

Definitive Proposal 1 PRHTA 3.1.3

Duke 1 PRPA 3.1.3

Energy Policy Act 3.1.4 Project 1

EOC 5.2.1 PROMESA 1

Exelon 1 Proponent 1

Expert Panel 3.1.3 Proposal Submission Deadline 4.4.1

FEMA 3.1.2 PSEG 1

Final Form of O&M Agreement 4.4.1 QMA 4.4.3

Final LUMA O&M Agreement 4.4.6 Quanta 1

First Draft O&M Agreement 4.4.1 Recommended Award 2

Fixed Fee 1 Regulation 2

FOMB 1 Report 2

FOMB Consent 2 Required Approvals 2

FOMB Representatives 2 Respondent 1

Fort McMurray Project 1 Revised O&M Term Sheet 4.4.1

Front-End Transition Period 1 RFC 4.3
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Term Section Term Section

Front-End Transition Plan 1 RFP 1

Front-End Transition Service Fee 1 RFP Process 1

FTI 2 RFP-RFC 4.4.2

GAR 4.1 RFQ 1

GMP 3.1.4 RFQ Process 1

Government 1 RFQ-RFC 4.3

IEM 1 Safety-Related Incidents 3.1.2

Incentive Fee 1 Second Draft O&M Agreement 4.4.1

Indicative Concession Term Sheet 4.4.1 Service Commencement Date 5.1.1

Indicative O&M Term Sheet 4.4.1 Service Fee 1

Initial Budgets 5.2.1 Site Visits 4.4.2

Irma 1 SOQ 1

IRP 3.1.4 Supplemental Agreement 5.3.1

KPI 4.4.3 System Remediation Plan 5.2.1

Legal Proposal 1 T&D 1

Legislature 2 T&D System 1

Lineworkers College 1 Target Service Commencement Date 5.1.1

LMM Airport Project 3.1.3 Technical Proposal 1

LMM Airport Agreement 3.1.3 Termination Fee 5.2.2

Lost Time Cases 3.1.2 Third Draft O&M Agreement 4.4.1

LUMA 1 Title III 1

LUMA O&M Agreement 4.4.6 Title III Approvals 5.2.3

Management Presentation 4.4.2 Title III Court 5.2.3

Maria 1 Toll Roads Agreement 3.1.3

MB 4.4.2 Toll Roads Project 3.1.3

Metropistas 3.1.3
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THE ADVANTAGES OF A THIRD-PARTY T&D OPERATOR 
OF THE PUERTO RICO T&D SYSTEM 
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I. Executive Summary 

The purpose of this document is to provide an overview of the benefits from selecting a third-party 

transmission and distribution system (“T&D System”) operator for the Puerto Rico electric grid 

assets through a competitive solicitation process. Given the myriad issues facing the electric system 

in Puerto Rico, a third-party operator will facilitate the separation of the generation and T&D 

System assets, ensure the most qualified operator and enable the transition to a safer, modernized, 

decarbonized, more resilient and reliable grid. The existing legal framework in Puerto Rico 

establishes an effective path to select the optimal third-party operator.  

Over the past decade, Puerto Rico Electric Power Authority (“PREPA”) has faced a number of 

safety, reliability, operational and financial challenges.  A dependence on oil-fired generation, aging 

infrastructure and significant damage created by hurricane events have hindered PREPA’s ability to 

deliver safe, affordable, reliable power to ratepayers; PREPA has also been criticized for poor 

management.  It has become clear that a complete transformation of the Puerto Rico electric 

system and PREPA is essential to bring safe, reliable, modern T&D System services to Puerto Rico 

ratepayers.   

In order to drive this transformation, the Government of Puerto Rico enacted The Transformation 

Act, Act 120-2018 (“Act 120”) to establish the legal framework for the transformation of the Puerto 

Rico electric system including incentivizing private participation through the formation of public-

private partnerships (“PPPs”) to be implemented by the Puerto Rico Public-Private Partnership 

Authority (the “Authority”).  Act 120 stipulates that PREPA can sell or transfer its generation assets 

or transfer/delegate any of its operations, functions or services through a PPP (a “PREPA 

Transaction”).  In conjunction, Act 120 empowers the Authority to (i) implement and execute 

PREPA Transactions, (ii) determine which PREPA functions, services and/or facilities would be best 

suited for PPPs and (iii) determine which specific PREPA generation assets to sell or transfer in 

separating the T&D System business from the generation business, detailed below.1 

One of the first initiatives the Authority undertook after Act 120 was enacted, was the separation 

of the T&D System from the existing legacy generation assets (“Generation”) and to begin the 

                                                             
 
1 See Section 1.1 to 1.4 of Regulation for the Procurement, Evaluation, Selection, Negotiation and Award of Partnership Contracts and Sale Contracts for the 
Transformation of the Electric System Under Act No. 120-2018, as Amended. (March 8, 2019) 
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search for a qualified third-party operator.2 The goal of separating the T&D System operations from 

the Generation is to (i) ensure the most qualified operator for the T&D System and (ii) create a 

competitive dynamic within each function to attract qualified, industry-leading respondents. 

In running the T&D process, the Authority prequalified four Respondents during the RFQ process: 

Duke Energy Corporation (“Duke”), Exelon Corporation (“Exelon”), PSEG Services Corporation 

(“PSEG”) and the Quanta Consortium3 (“Quanta”) (collectively the “Bidders”).  The comprehensive 

process run by the Authority involved several key stakeholders and their advisors and included a 

rigorous review of all respondent submittals, collaborative drafting of key project documents 

driven at aligning compensation and incentives with assumed risks and, most importantly 

delivering reliable, safe power to Puerto Rico ratepayers.  

The Authority-led competitive solicitation process to separate the generation and T&D operations 

of PREPA (the “T&D Solicitation Process”) has made progress toward accomplishing the objectives 

of Act 120-2018 by selecting qualified Bidders with the financial capability and who are capable of 

operating and transforming the Puerto Rico electric grid into a modern, sustainable, reliable, 

efficient and resilient system.  As this document details, there is significant value in bringing the 

T&D System to an operating level consistent with mainland U.S. utilities relative to the incremental 

cost of compensating a third-party operator.  That net value will flow directly to ratepayers in the 

form of significant improvements to service reliability and customer satisfaction.  

The remainder of this document is structured as follows: 

• In Section II, we outline the importance of separating the T&D System from Generation 

and provide an overview of PREPA’s recent operational performance; 

• In Section III, we provide the legal framework that supports the PREPA transformation; and  

• In Section IV, we provide details on the competitive solicitation process to select a third-

party T&D System operator. 

• Finally, in Section V, we present a high-level picture of the potential financial benefits from 

a third-party T&D System operator.  

 

                                                             
 
2 Due to the tax-exempt status of PREPA’s debt, PREPA must hold the title to the T&D System assets to benefit from access to lower financing costs.  
3 Quanta Consortium includes ATCO Ltd., IEM and Quanta Services, Inc. 
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Reasons for the T&D Separation 

a. Current Situation 
For decades, Puerto Rico has suffered the burden of unreliable and costly electric power, a result of 

an aging infrastructure with insufficient investment, poor operating performance, high and volatile 

fuel prices and devastating hurricanes.  PREPA has underperformed relative to industry standards 

in several relevant categories including customer satisfaction, safety and reliability, as 

demonstrated in Figure 1, below.  Devastation in 2017 caused by Hurricanes Irma and Maria 

resulted in significant damage to an already aged T&D System. In addition,  PREPA was viewed as 

suffering from poor management and insufficient capital investment.  During the period following 

the hurricanes, millions of residents were left without power and were cut off from many essential 

public services.  Disaster recovery was further stressed by the fact that Puerto Rico has faced a 

fiscal imbalance since 2006, leading to a debt-to-GDP ratio of about 70% -- $72 billion in aggregate 

debt. Nearly $9 billion of this debt is due to PREPA alone.4 

Beyond the impact of the devastation caused by Hurricanes Irma and Maria, PREPA ratepayers 

have dealt with suboptimal service characterized by long customer service wait times, lengthy 

service outages, and frequent interruptions. 

Below we present some common measures of management performance, such as customer 

satisfaction, safety and reliability in addition to financial management. PREPA currently collects 

data on customer satisfaction through call center metrics, safety through Incident Rates, Lost Time 

Cases and Number of Deaths, reliability through the Customer Average Interruption Duration Index 

(“CAIDI”) and financial management through cents/kWh delivered (see Figure 7). Figure 1 provides 

a snapshot of how PREPA has performed in each of these areas from 2013 – 2017, relative to 

industry benchmarks. More detail in each area is provided in the remainder of this subsection. 

                                                             
 
4 Wri tten Statement of Omar Marrero to the House Natural Resources Committee Hearing dated April 9, 2019 
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Figure 1. Summary of PREPA Operating Statistics 2013-2017 

  
Notes:  
(1) Source for PREPA operating statistics: Sargent & Lundy Report (see FN 5)  
(2) Avg. Speed to Answer is an approximation from the Sargent & Lundy Report 
(3) Utility benchmarks vary by metric: Avg. Speed to Answer target is from national call center averages, CAIDI is the median  IEEE Power & 
Energy Society Large Utility Reliability Benchmark from 2015-2017, Incidence Rate is from Bureau of Labor Statistics for Power 
Transmission, Control, and Distribution industry group for companies with between 500-999 employees..  

The T&D Solicitation Process (described in Section IV) has incorporated an incentive mechanism 

that tracks various management performance metrics and awards financial compensation based on  

predefined target metrics, informed by the Sargent & Lundy Performance Metrics Report (the 

“Sargent & Lundy Report”) and refined by FTI Consulting’s judgement based on industry 

experience.5 Some of the targets in the current draft of the T&D Contract are used below as an 

indication of the gap between PREPA’s current performance and that of industry standards.  

Customer Satisfaction   

Measuring PREPA’s historical success is challenging because PREPA has not traditionally tracked all 

typical customer service metrics.  For example, the industry standard for tracking customer 

satisfaction is through either J.D. Power or American Customer Satisfaction Index (“ACSI”); PREPA 

has not historically measured customer satisfaction through an independent party. The third-party 

operator will be required to calculate customer satisfaction through an independent party to 

enable measurement of improvements in customer service provision.  For the basis of measuring 

the historical customer satisfaction benchmark, we considered representative statistics that have 

been collected by PREPA. Figure 3 illustrates PREPA’s 2018 average call center performance relative 

to the target metrics. 

                                                             
 
5 Puerto Rico Electric Power Authority – Transmission & Distribution Performance Metrics, Sargent & Lundy, August 14, 2019 

2013 2014 2015 2016 2017 Average
Utility 

Benchmark

Peformance 
above 

Benchmark
Customer Satisfaction - Avg Speed to 
Answer (minutes)

n/a 8.0 6.0 10.0 20.0 11.0 1.0 1000%

Reliability - CAIDI 147.0 150.0 163.0 179.0 179.0 163.6 111.0 47%

Safety - Incidence Rate (# of reported 
safety incidents)

18.0 16.0 13.0 13.0 14.0 14.8 1.2 1176%
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Figure 2. Call Center Metrics 

 
Notes: (1) Average Speed to Answer includes the time in the queue until reaching an agent 
after the caller has gone through integrated voice response. 
(2) Target metrics will be reassessed in Year 5 with the ultimate desire to reach the utility 
average in Average Speed to Answer of one minute. 

As evidenced above, PREPA has significant strides left to make in the area of call center customer 

satisfaction that a qualified third-party operator is well-positioned to improve upon. 

Safety 

Public and employee safety is a critical component to a successful electric utility operation.  

Eliminating hazards requires proper training and strict adherence to the rules and regulations set 

forth by the Occupational Safety and Health Administration (“OSHA”).  OSHA requires the reporting 

of several metrics to evaluate and track the safety of an organization, including, Incident Rate6 

which measures the number of safety-related incidents that are reported to OSHA scaled to 

workforce size, Lost Time Cases7 which measures the number of lost work days as a result of safety 

incidents reported to the OSHA and scaled to workforce size, and Number of Deaths measures job-

related fatalities reported to the OSHA.  Figures 4 through 6 illustrate how PREPA has performed 

since 2003 relative to the Year 1 and Year 5 targets included in the T&D Contract.  

                                                             
 
6 Measured as ( # of OSHA Recordable Cases / # of Employee Labor Hours Worked ) * 200,000 
7 Measured as ( # of Lost Time Cases / # of Employee Labor Hours Worked ) * 200,000 

Metric Year 1 Year 3 Year 5

% of Calls Abandoned 52%
Less than 

30%
Less than 

20%
Less than 

15%
Average Speed to Answer 
(Minutes)

15:12
Less than 
10 min.

Less than 
5 min.

Less than 
3 min.

PREPA 2018 
Average

Path to Industry Benchmark
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Figure 3. PREPA Incident Rate since 2003

 

Notes: (1) Year 1 Target and Year 5 Target are derived from the T&D Connect Annex IX: Performance Metrics 

While PREPA’s Incident Rate has improved over the last five years, it is still higher than the target 

metrics as currently envisioned in the T&D Contract.   

Figure 4. PREPA Lost Time Cases since 2003  

 

Notes: (1) Year 1 Target and Year 5 Target are derived from the T&D Connect Annex IX: Performance Metrics 

PREPA’s Lost Time Cases record has improved over the last five years but is still higher than the 

target metrics as currently envisioned in the T&D Contract.    
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Figure 5. PREPA Number of Deaths since 2003 (fatalities) 

 

PREPA has had a high number of fatalities historically with 17 occurring since 2003.  While it has 

shown improvement with no fatalities occurring in the past four years, the industry standard is a 

zero-tolerance with respect to fatalities.  

Fostering an unsafe work environment has significant reputational and financial impacts.  It creates 

a culture in which current employees may feel uneasy and apprehensive about performing their 

responsibilities and hinders the ability to attract new hires who have safer occupational 

alternatives.  Negative financial impacts also result from ongoing litigation relating to wrongful 

injury or death. 

Reliability 

Providing reliable, consistent, resilient power is critical to the safe operations of an electric utility.  

There are several metrics that utilities use to gauge reliability including System Average 

Interruption Duration (“SAIDI”), System Average Interruption Frequency Index (“SAIFI”) and 

Customer Average Interruption Duration Index (“CAIDI”).8  For purposes of illustration, this section 

focuses on CAIDI, which combines in its calculation both SAIDI and SAIFI.  In general terms, CAIDI is 

the average restoration time a customer may experience.   

Poor reliability directly leads to more line callouts, more overtime for crews fixing otherwise 

avoidable outages and higher maintenance expenses, in addition to low rates of customer 

satisfaction.  It also leads to a number of negative financial impacts including revenues that would 

                                                             
 
8 Measured as (∑(Interruption Length * Interrupted Customers)) / ∑Customers that Experience an Interruption 
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otherwise have accrued but for the inability to provide power to ratepayers and a lack of 

confidence among ratepayers leading to an increase in bad debt expenses and further lagging on 

the payment of existing electricity bills. Figure 7 shows PREPA’s CAIDI (excluding major storm 

events) since 2012 relative to the target metrics as currently envisioned in the T&D Contract.    

Figure 6. PREPA’s CAIDI since 2012 (minutes) 

 
Notes: (1) Year 1 Target and Year 5 Target are derived from the T&D Connect Annex IX: Performance Metrics. 
(2) The Sargant & Lundy Report notes concerns with PREPA’s calculation of CAIDI, implying that PREPA’s historic 
performance may be worse than reported. 
(3) CAIDI follow industry standards (IEEE formula) and therefore exclude momentary outages (outages less than 
five minutes) and major events such as hurricanes and transmission line events. 

CAIDI for PREPA has historically been higher than target metrics.  Notably, with the exception of 

2018, CAIDI has experienced a general upward trend over the past seven years, though we note 

some concerns with PREPA’s approach to CAIDI calculation identified in the S&L Report.   

Financial Performance 

In addition to poor management performance, Puerto Rico ratepayers are paying some of the 

highest electricity rates in the U.S., driven by high fuel oil prices incurred by island-locked 

generation,  sub-optimal management and lack of oversight.  Figure 7 illustrates PREPA’s rates in 

2016, relative to comparable public utilities. 
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Figure 7. 2016 Average Cost of Service (cents per kWh) 

 

Notes: (1) Comparable public utility data from SNL (2016).  

Puerto Rico has a long road ahead to transforming the electric grid into a reliable and storm 

resilient system capable of delivering power to Puerto Rico ratepayers at more affordable prices.  

The benefits realized by outsourcing the operations and maintenance and management of the 

electric T&D System to a qualified third-party operator is a necessary step towards transforming 

the T&D System.        

b. Reasons for Separating T&D from Generation 
There are several operational, financial and business reasons to separate the T&D and Generation 

functions of PREPA.  Firstly, separating the two functions allows the appropriate expertise to be 

applied to two very different segments of the utility supply chain, compared to the traditional 

vertically integrated utility that is responsible for all facets of utility service.  The skills required to 

operate a generating station in a reliable and cost-effective manner are very different than those 

required to successfully operate the T&D System.  Separation allows the flexibility to hire an 

industry expert operator for both functions as opposed to finding one operator who is unlikely to 

be an expert in both, while allowing for the development of privately-owned generation over time. 

Secondly, administering a broad solicitation for operating the T&D System and the Generation will 

enable a competitive process to attract several competent operators and to ensure that the 

selected proponent is the most qualified respondent relative to its proposed fee structure.  This 

will provide a greater opportunity for a lower cost, more reliable system in comparison to the 

incumbent (PREPA) continuing to operate the entire system. 
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Finally, the separation of the T&D System from Generation will also aim to increase the level of 

accountability of the operations and management teams and would present an opportunity to add 

structured oversight.  As two distinct entities, relationships between the Generation and T&D 

System operators will be formalized in operating contracts, creating assurances that existing 

Generation will not be unduly advantaged over newer or yet to be developed assets. Further, the 

Puerto Rico Energy Bureau (“PREB”) will be supervise the performance and compliance of the third-

party operator to ensure that the operator is meeting its obligations as set out in the T&D 

Contract.9  

c. Long-term Benefits 
Hiring a third-party T&D System operator creates significant benefits to Puerto Rico ratepayers 

including advancing the modernization of the electric grid on the island, allowing for increased 

competition of fuels and technology among generation assets, stabilizing electric rates impacting 

Puerto Rican ratepayers, driving local and foreign investment in Puerto Rico and promoting 

economic development across the island.   

As discussed in Section II(a), the T&D System is an aging electric grid that has long suffered from 

underinvestment relative to comparable systems while also dealing with significant weather 

events, such as Hurricanes Maria and Irma which have levied significant damage to the T&D 

System.  Returning the T&D System to an operating level more in line with good industry practice 

will require significant investment and a substantial capital program including both FEMA and non-

FEMA projects, the successful execution of which will require an operator with expertise in 

administering FEMA-funded projects and in T&D System operations, more broadly. 

The PREPA retail rate mechanism allows for recovery of all operating expenses and the 

depreciation and financing costs of any invested capital deployed for the maintenance and/or 

improvement of the T&D System.  As a result, if the operating and capital budgets are not managed 

appropriately in a cost-efficient manner the Puerto Rico ratepayers are directly impacted.  Installing 

a qualified, reputable third-party operator with significant experience maintaining a complex T&D 

System and designing a contractual structure that equitably shares the risks and places specific 

budgetary controls is critical to improving electric service to Puerto Rico ratepayers.   

                                                             
 
9 See Section 10.1: Work Plan of Act 120. 



Partnership Committee Report ― Puerto Rico Public-Private Partnership for the Electric Power Transmission and Distribution System 	 98

Exhibit B: Advantages of a Third-Party T&D Operator of the Puerto Rico T&D System

The Advantages of a Third-Party Operator of the Puerto Rico T&D System 
 
 

12 

For the reasons outlined above, hiring a third-party T&D Operator is critical to satisfying the 

mandate laid out in Act 29 and ensuring Puerto Rico realizes its goal of transforming the electric 

grid and preparing it for a more sustainable, resilient, stable electric T&D System. 

II. Legal Framework 
Act 120, coupled with the Puerto Rico Public-Private Partnership Authority Act, Act 29-2009 (“Act 

29”), sets forth the legal framework for creating a comprehensive, fair and transparent process to 

incentivize private investment in Puerto Rico through a series of private-public partnerships.  

Specifically, Act 120 allows for the following: 

• Establishment of the Authority and empowers it to facilitate PPPs for any PREPA function 

as defined in Act 29; 

• Stipulates that PREPA can sell or transfer operation for its generation assets provided that 

no one entity owns more than 50% of the generation; and 

• Enables PREPA to transfer or delegate any of its operations, functions or services through a 

PPP. 

The establishment of the Authority is a critical step in organizing and facilitating the transformation 

of the electric grid in an efficient and transparent manner and to ensure execution of the vision is 

completed in the best interests of the Puerto Rico ratepayers.  Among other responsibilities, Act 

120 gives the Authority the power to: implement and execute “PREPA Transactions”, determine 

which PREPA functions, services or facilities would be best suited for PPPs and determine which 

generation assets to either sell to a Private Partner or transfer to a third-party operator.    

Act 29 and Act 120 clearly establish the mandate for transformation of the system, the creation of 

the Authority and empowers it to define which PREPA Transactions are in the public’s best interest 

and the defined PPP process through which those PREPA Transactions are effectuated.  With this 

mandate, the Authority initiated the T&D RFQ process on October 31, 2018, described in further 

detail below.  

III. T&D Solicitation Process 
a. Basis for the Process 
On October 31, 2018, the Authority issued the T&D RFQ in accordance with the Act 120 mandate, 

seeking respondents with demonstrated experience operating a large electric utility, financial 

strength and access to capital, strong technical expertise and a track record of high-quality T&D 
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System safe operations.  Initially, the T&D transaction structure contemplated in the RFQ was a 

long-term operating contract to manage and operate the T&D System with the possibility that the 

selected operator would be allowed to make capital investments as a mechanism for them to take 

an economic interest in the transformation of PREPA beyond just the agreed upon management 

fee and compensation structure.  The broad solicitation resulted in four Qualified Respondents 

being chosen; Duke, Exelon, PSEG and the Quanta Consortium. 

Following the issuance of the RFQ, on February 1, 2019, the Authority issued an RFP inviting 

Bidders to submit proposals for the operation and management of the T&D System, including the 

administration of federal disaster recovery funding.  Specifically, the RFP sought a qualified Private 

Partner to manage, operate, maintain, rehabilitate, repair, refurbish, replace, improve, expand and 

finance the T&D System pursuant to the contemplated PPP contract.  After significant discussions 

with the Bidders, the transaction and compensation structure was modified from a concessionaire 

structure, focused on capital investment by the Selected Proponent, in favor of a more traditional 

operator-manager structure, with a compensation structure including fixed and incentive 

components comparable to the Long Island Power Authority (“LIPA”) and PSEG T&D management 

contract (“LIPA/PSEG Contract”).  The primary driver of the change to the structure of the 

transaction related to tax issues arising from the desire to maintain the tax-exempt status of 

PREPA’s debt as a source of funding.   

b. Justification 
The RFQ process was a broad solicitation extending to many qualified operators in a competitive 

process that served to ensure an adequate number of qualified respondents.  The process will 

culminate in the selection of a qualified capable operator with the requisite experience to improve 

and maintain the T&D System to a level of operation consistent with good industry standards and 

with the tools to take an active role in preparing and mitigating the impact of future hurricanes or 

weather events on the system.  The contractual structure in place has been designed to ensure the 

operator: 

• Is managing the system consistent with prudent utility standards; 

• Has its performance benchmarked to an appropriate set of operational, financial budgetary 

controls, customer satisfaction and safety metrics;  
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• Receives an appropriate level of oversight from the Administrator and the Puerto Rico 

Energy Board (“PREB”); and, 

• Is compensated fairly for the level of risk assumed. 

Identifying an operator capable of operating the system consistent with prudent utility standards is 

critically important given PREPA’s historically poor operating performance.  
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IV. Summary of Financial and Economic Benefits 
The financial performance metrics in Section II.a show that PREPA is currently providing service at a 

higher cost per kWh than other public municipal utilities. A qualified third-party operator, selected 

through the T&D Solicitation Process, will necessarily improve safety, reliability and customer 

satisfaction performance, all of which will have a direct impact on improving the efficiency and cost 

of running the T&D System.  Both increasing the amount of power delivered to the market (per 

fixed resource inputs) and/or reducing the operating costs that are passed-through will have a 

positive impact on the financial performance of the T&D System and will ultimately provide benefit 

to customers.  Figure 8 below examines two sensitivities relative to the FY2019 approved budget of 

revenues, costs and kWh produced.  The cost reduction scenario evaluates the impact of a 10% 

reduction in base revenue operating costs (non-variable costs such as labor costs and maintenance 

expense) due to new work methods and improved management practices implemented by the 

T&D Operator. The higher efficiency scenario evaluates the impact of a reduction in the amount of 

fuel and purchased power required due to improved operations leading to reducing line losses. The 

analysis holds fixed all other costs including subsidies and fuel purchase prices.  

Figure 8. FY2019 Required Revenue Sensitivity10,11 

 

Source: 2019 Fiscal Plan for Puerto Rico Electric Power Authority, FTI Analysis 

                                                             
 
10 The base revenue component covers non-variable fixed costs such as labor costs, maintenance expenses, bad debt expenses and restructuring-related charges.  
11 The other rate components include recovery of CILT and other subsidies and RSA settlement charges. 

FY2019 Budget
Cost Reduction 

Scenario
Higher Efficiency 

Scenario

Base Revenue $M 1,166 1,166 1,166

Cost Reduction of 10% $M -                          (117) -                          

Fuel & Purchased Power $M 1,766 1,766 1,766

Forecast Electricity Consumption GWh 15,964 15,964 15,964

Reduced Consumption from 10% Efficiency GWh -                          -                          (1,596)

Adjusted Forecast Electricity Consumption GWh 15,964 15,964 14,368

Savings from Efficiency $M -                          -                          (177)                        

Other Revenue Components $M 400 400 400

Adjusted Required Revenue 3,332 3,215 3,155

% savings -3.5% -5.3%
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A hypothetical 10% improvement in base revenue-related operating costs would lead to savings of 

$117 million in required revenue. Similarly, a hypothetical 10% improvement in efficiency would 

lead to savings of $177 million in required revenue. This analysis shows some of the benefits from 

improvements in operations that could result from separating the T&D System from Generation 

and transitioning operations to a capable, qualified third-party operator, a critical component to 

the energy transformation envisioned by Act 120.  A qualified operator will be able to improve the 

reliability, safety and performance of the T&D System in a cost-effective manner. These savings will 

have a positive impact on the financial performance of the T&D System and ultimately provide 

benefits to consumers. In addition, savings external to the utility will result from reduced outage 

time, resulting in a net benefit to the Puerto Rico economy.   
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Appendix A: List of Acronyms 

Authority The Puerto Rico Public Private Partnership Authority   

BLS Bureau of Labor Statistics  

Btu British thermal unit  

CCGT Combined Cycle Gas Turbine  

DART Days Away from Work, Restricted or Transferred  

EAF Equivalent Availability Factor  

GenCo 
Successor to PREPA that acquires or obtains ownership of the Legacy 
Generation Assets 

 

Generation 
Operator 

GenCo Third-Party Operator  

GridCo Successor to PREPA that acquires or obtains ownership of the T&D System   

GT Gas Turbine  

IPP Independent Power Producer  

IRP Puerto Rico Integrated Resource Plan 2018-2019  

kWh Kilowatt hour  

Legacy Generation Existing PREPA generating assets  

MW Megawatt  

NG Natural Gas  

O&M Operations and Maintenance  

PPP Public-Private Partnership  

PPOA Power Purchase and Operating Agreements  

PREB Puerto Rico Energy Bureau  

PREPA Puerto Rico Electric Power Authority  

P3A The Puerto Rico Public Private Partnership Authority  

RFI Request for Information  

RFP Request for Proposal  

RFQ Request for Qualifications  

T&D Operator Third-Party Operator of the T&D System  

T&D System Transmission and Distribution System  
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Appendix B: Materials Referenced 
1. Puerto Rico Transmission and Distribution System – Operations and Maintenance Agreement.

2. Puerto Rico Electric Power Authority – Transmission & Distribution Performance Metrics, Sargent & 

Lundy, August 14, 2019.

3. 2019 Fiscal Plan for the Puerto Rico Electric Power Authority, as certified by the Financial Oversight and 

Management Board for Puerto Rico on June 27, 2019. 
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REQUEST FOR QUALIFICATIONS 

Puerto Rico Electric Power  
Transmission and Distribution System 

RFQ 2018-2 
 

Issued by the Puerto Rico Public-Private Partnerships Authority 
Date Issued: October 31, 2018  

Responses Due Date: December 5, 2018 at 5:00 PM AST 
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This Request for Qualifications (as defined below) is prepared for informational purposes only and does not 
purport to be all-inclusive or to contain all the information that a Respondent (as defined below) may desire in 
investigating the potential transaction. No express or implied warranty is given by the Puerto Rico Public-Private 
Partnerships Authority or any other agency or instrumentality of the Government of Puerto Rico as to the 
accuracy or completeness of the information contained herein or otherwise made available in connection with 
the Project (as defined below).  
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1. Overview of RFQ and PPP Process 

1.1 Introduction 

The Puerto Rico Public-Private Partnerships Authority (the “Authority”), in collaboration with the Puerto Rico 
Electric Power Authority (“PREPA”), hereby requests Statements of Qualifications (“SOQs”) from companies 
and consortia interested in managing and operating Puerto Rico’s electric power transmission and distribution 
(“T&D”) system, including the administration of federal disaster recovery funding, pursuant to a long-term 
contract (the “Project”).  

The Authority and PREPA wish to enter into a public-private partnership (“PPP”) with a private sector company 
or consortium (“Private Partner”) in order to achieve the following objectives for the T&D system:  

 deliver low-cost electricity to ratepayers of Puerto Rico;  

 increase T&D system resiliency, achieving performance in line with mainland U.S. utility median 
performance, measured via industry-standard “SAIFI” (average number of outages per customer per year) 
and “SAIDI” (average length of outage per customer per year) metrics; 

 increase T&D system reliability; 

 deploy new technologies; and 

 exercise industry best-practices and operational excellence.  

Any natural or legal person, joint venture, partnership or other entity, or consortium thereof, that submits an SOQ 
in response to this Request for Qualifications (“RFQ”) (each, a “Respondent”) is encouraged to review the 
following documents, which are available for download on the Authority’s website at http://www.p3.pr.gov, for 
further background on the Project and the legal framework within which it will be executed:  

 PREPA Organic Act, Act No. 83-1941, as amended; 

 Public-Private Partnership Authority Act, Act No. 29-2009, as amended (the “PPP Act”); 

 Regulation for the Procurement, Evaluation, Selection, Negotiation and Award of Participatory Public-Private 
Partnerships Contracts under Act No. 29-2009, as amended (the “PPP Regulation”); 

 Puerto Rico Energy Transformation and RELIEF Act, Act No. 57-2014, as amended; 

 PREPA Revitalization Act, Act No. 4-2016, as amended; and 

 Puerto Rico Electric System Transformation Act, Act No. 120-2018, as amended (“Act 120”). 

In addition, the PREPA Fiscal Plan, certified on August 1, 2018 by the Financial Oversight and Management 
Board for Puerto Rico (“FOMB”), is available at http://www.oversightboard.pr.gov/documents. The Financial 
Information and Operating Data Report for Puerto Rico, dated December 18, 2016, and the New Fiscal Plan for 
Puerto Rico, certified on October 23, 2018 by the FOMB (the “Government Fiscal Plan”), are available at 
http://www.aafaf.pr.gov.   
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1.2 Background of Puerto Rico’s PPP Program 

The PPP Act provides that the public policy of the Government of Puerto Rico (the “Government”) is to favor 
and promote the establishment of PPPs for the development of certain Priority Projects (as defined in the PPP 
Act) to, among other things:  

 further the development and maintenance of infrastructure facilities;  

 share with the private sector the risks involved in the development, operation and/or maintenance of such 
projects;  

 improve the services rendered and the functions of the Government; and 

 encourage job creation and promote Puerto Rico’s socioeconomic development and competitiveness.  

The PPP Act provides that the public policy with respect to PPPs must be to maintain such controls as are 
necessary to protect the public interest yet balance this need for controls with the profit-making purpose of any 
private operation. The contractual relationship must thus be mutually beneficial, while ensuring the efficient, 
effective and affordable provision of public goods and services to all citizens.  

The Authority was created pursuant to the PPP Act as a public corporation of the Government affiliated with the 
Puerto Rico Fiscal Agency and Financial Advisory Authority (known by the Spanish acronym “AAFAF”). The 
Authority is designated as the sole government entity authorized and responsible for implementing the 
Government’s public policy on PPPs and for determining the functions, services or facilities for which PPPs are 
to be established.  

The PPP Act and the Authority’s procurement process is well organized, transparent and clear. Evidence of the 
robustness of the framework can be seen in the successful, long-term concession of toll roads PR-22 and PR-5 
(2011) and the long-term lease agreement for the Luis Muñoz Marin International Airport (2013). 

For each proposed PPP project, the Authority must establish a committee (the “PPP Committee”), as provided 
in the PPP Act, responsible for, among other things: (1) the qualification, evaluation and selection processes of 
the proposed PPP; (2) establishing the terms and conditions of the long-term agreement awarded to the Private 
Partner as a result of the process described in this RFQ (the “RFQ Process”) and the competitive procurement 
process that follows the RFQ Process (the “RFP Process”) and executed by the Private Partner and PREPA to 
establish a PPP (the “PPP Contract”); and (3) reporting on the procedures followed, among others. 

Respondents should note that the PPP Committee has been vested with the authority to negotiate the 
terms of the PPP Contract. PREPA has been vested with the authority to execute the PPP Contract 
negotiated by the PPP Committee with a Private Partner, subject to the approval of (i) the Puerto Rico 
Energy Bureau created by Act 57-2014, as amended, to regulate, monitor and enforce the energy public 
policy of the Government (the “Energy Bureau”), (ii) the board of directors of each of the Authority and 
PREPA, (iii) the Governor of Puerto Rico or his delegate and (iv) the FOMB.  

1.3 Background on Transformation of the Electric System 

On January 22, 2018, Governor Ricardo A. Rosselló announced the Government’s intent to transform and 
modernize the electric system through private ownership, management or operation of PREPA’s assets. PREPA 
had suffered years of underinvestment and substandard management, resulting in significant operational and 
financial challenges that were exacerbated by Hurricane Irma and Hurricane Maria in September 2017.  

On June 20, 2018, Governor Rosselló signed Act 120 into law, with the stated goal of transforming Puerto Rico’s 
energy system into a modern, sustainable, reliable, efficient, cost-effective and resilient system. Act 120 
provides the legal framework through which the Authority will determine the PREPA services and facilities that 
will be subject to PPPs and the PREPA generation assets that may be sold, transferred or assigned to PPPs.  
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This RFQ is a part of the Government’s mission to transform Puerto Rico’s electric system. The Authority, 
together with PREPA and other stakeholders, is developing a process for the transformation of PREPA’s 
generation assets that is expected to be announced in the coming months. 

1.4 Function of this RFQ 

The Authority is issuing this RFQ pursuant to Section 5 of Act 120 and Section 3 of the PPP Act. This RFQ may 
be amended at any time through the publication of addenda which will be posted on the Authority’s website: 
http://www.p3.pr.gov. Interested parties will be responsible for periodically checking the Authority’s website for 
announcements and publication of relevant information concerning this process, including any addenda.  

Prospective Respondents should carefully review Act 120, the PPP Act and the PPP Regulation (each of which 
is available for download on the Authority’s website: http://www.p3.pr.gov) and should ensure that, in addition to 
the terms and conditions of this RFQ, they comply with all applicable provisions set out therein.  

The intent of this RFQ is to provide each interested prospective Respondent with sufficient information to enable 
it to prepare and submit an SOQ for consideration and evaluation by the Authority. This RFQ contains 
instructions to Respondents and a Form of Respondent Certification, which must be completed in its entirety and 
submitted to the Authority for the Respondent to be considered for qualification. The completed Form of 
Respondent Certification, together with all required attachments, will constitute the Respondent’s SOQ. The 
Form of Respondent Certification is attached in Appendix A.  

This RFQ is being issued to identify those Respondents that meet the minimum requirements necessary to carry 
out the Project in compliance with Act 120 and the PPP Act, in particular those Respondents that demonstrate:  

 experience operating a large electric utility; 

 financial strength and capital resources, with significant access to the capital markets; and 

 strong technical expertise, with a track record of high-quality operations. 

The objective of this RFQ is to enable the PPP Committee to identify Respondents that, based on their SOQ 
pursuant to this RFQ, are deemed qualified by the PPP Committee to participate in the RFP Process (“Qualified 
Respondents”). 

In evaluating Respondents, the PPP Committee may disqualify a Respondent for any of the reasons stated in 
Sections 8.1 (Disqualifying Events) and 8.2 (Other Grounds for Disqualification) of the PPP Regulation, or if the 
Respondent:  

 is ineligible to submit a proposal on one or more grounds specified in Act 120, the PPP Act or the PPP 
Regulation;  

 fails to satisfy the standards established by the PPP Committee with respect to the Respondent’s required 
financial condition, or technical or professional ability and experience (as set forth in Section 4 of this RFQ); 
or  

 fails to comply with the requirements of Sections 9(a) (Applicable Requirements and Conditions for those 
who wish to be considered as Proponents) and/or 9(d) (Consortia) of the PPP Act, as applicable.  

Pursuant to Section 5.4 (Qualification of Proponents (RFQ)) of the PPP Regulation, the PPP Committee 
reserves the right to limit in its absolute discretion the number of Respondents it considers to be 
qualified in order to arrive at a shortlist of Qualified Respondents that allows for an orderly procurement.  

The Authority reserves the right to terminate the procurement process in whole or in part at any time, for any 
reason or for no reason, prior to the execution by PREPA of a PPP Contract, without incurring any cost, 
obligations or liabilities whatsoever. Respondents will not be entitled to an indemnity (including but not limited to 
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reimbursement for costs and expenses) from the Authority or PREPA if the Authority decides, in its sole and 
absolute discretion, to terminate the procurement process related to the Project.  

1.5 Definitions 

For the purposes of this RFQ, the following defined terms will have the meanings used in the sections indicated 
below. 

Term Section  Term Section 
AAFAF 1.2  President 2.1.3 
Act 120 1.1  Private Partner 1.1 
Authority 1.1  Project 1.1 
Claim 4.11  PROMESA 2.1.2 
Conflict of Interest 4.7  Proposed Electric Sector Regulatory Framework 2.2.3 
Control 1.7  Qualified Respondents 1.4 
Covered Party 3  Related 1.7 
Energy Bureau 1.2  Respondent 1.1 
Ethics Guidelines 1.8  Respondent Representative 4.2 
Evaluation Criteria 3  Restricted Parties  1.8 
FEMA 2.1.3  RFC 1.6 
FOMB 1.1  RFC Deadline 1.9 
Government 1.2  RFP 1.6 
Government Fiscal Plan 1.1  RFP Process 1.2 
Key Individuals 3  RFQ 1.1 
PPP 1.1  RFQ Process 1.2 
PPP Act 1.1  SOQs 1.1 
PPP Committee 1.2  Submission Deadline 1.6 
PPP Contract 1.2  T&D 1.1 
PPP Regulation 1.1  Title III Court 2.1.2 
PREPA 1.1  Team Member 1.7 

 

1.6 Process and Schedule 

Persons receiving this RFQ that intend to submit an SOQ should so indicate by providing their contact 
information to the PPP Committee via e-mail at P3TDProject@p3.pr.gov. 

The procurement process for the Project is expected to take place in the following stages:  

Stage 1 —– RFQ Process (Qualification Stage)  

The RFQ Process is intended to identify the Qualified Respondents that are eligible to receive the 
Request for Proposals (“RFP”) issued by the Authority and to obtain proposals for the Project. 

During this stage Respondents submit their SOQ pursuant to this RFQ. 

The RFQ Process is standalone and independent and will be completed once the Qualified 
Respondents are identified by the Authority and all Respondents have received final notification from the 
Authority as to the results of the RFQ Process.  
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Stage 2 — RFP Process (Binding Bid Stage) 

The RFP Process is the competitive procurement process that follows the RFQ Process. The RFP 
Process is intended for Qualified Respondents only and is expected to result in the selection of a Private 
Partner. 

Qualified Respondents that elect to participate in the RFP Process and sign a confidentiality and 
process agreement (a form of which will be provided to each Qualified Respondent) will have the 
opportunity to conduct a thorough due diligence of PREPA, including:  

 receipt of the RFP for the Project; 

 a confidential information memorandum and financial model; 

 access to an electronic data room that contains detailed information about the Project; 

 site visits; 

 management presentations and meetings with PREPA subject matter experts;  

 diligence Q&A process with PREPA subject matter experts; and 

 receipt of a draft form of PPP Contract, which will include a detailed description of the Project and 
address all of the rights and obligations of the parties under the PPP Contract.  

A more detailed description of the RFP Process, together with a more detailed timetable, will be 
provided in the RFP.  

Stage 3 — Implementation of the PPP Contract  

Once the Private Partner and PREPA have executed the PPP Contract, the Project will proceed in 
accordance with the terms and conditions of the PPP Contract.  

Below is a summary schedule of the major activities associated with the procurement process for the Project. 
The dates and activities are subject to change and may be revised through the issuance of addenda to this RFQ. 

October 31, 2018 -  Date of issuance and first publication of public notice of RFQ by 
the Authority.  

November 14, 2018 -  Deadline for submission of Requests for Clarification with respect 
to this RFQ by prospective Respondents (“RFC”).  

November 20, 2018 -  Deadline for the Authority to release responses to RFCs.  

December 5, 2018 -  Deadline for submission of SOQs (no later than 5:00 pm AST).  

January 16, 2019 -  Estimated date for notification of Qualified Respondents.  

All SOQs must be submitted by no later than December 5, 2018 at 5:00 pm AST (the “Submission 
Deadline”) in the manner set forth in Section 4 of this RFQ.  

As described in more detail in Section 4 of this RFQ, the Authority will only accept SOQs delivered by hand. The 
Authority will not accept SOQs sent by facsimile, electronic mail, telex or other electronic means. The 
determination of whether an SOQ is submitted before the Submission Deadline will be based on the date and 
time stamp that each Respondent must ensure it receives from the Authority. It is the sole responsibility of each 
Respondent to ensure that its SOQ is delivered no later than the Submission Deadline.  
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By submitting an SOQ, the Respondent specifically authorizes the Authority, PREPA, the PPP 
Committee and their respective officers, employees, advisors, counsel, accountants and other 
consultants and representatives to make any inquiry or investigation to verify the statements, 
documents and information submitted in connection with such SOQ, and to seek clarification from the 
Respondent’s directors, officers, employees, advisors, counsel, accountants and other consultants and 
representatives related thereto. 

1.7 Consortia 

To the extent that any Respondent has formed or proposes to form a consortium to participate in the RFP for 
this Project, such Respondent should include in its SOQ the identity, role and capabilities of each consortium 
member and each individual person, partnership, company or legal entity that is formally or informally reviewing 
the Project and intends to participate as a potential equity investor in the Private Partner that will execute the 
PPP Contract for this Project (“Team Member”). Team Members will include, without limitation, the ultimate 
owner or holding company of any such investor or, in the case of a managed fund or pension plan, the manager 
of the fund or pension plan. Each Team Member and its role must be identified in a Respondent’s SOQ and 
cannot be changed without the prior written consent of the PPP Committee. 

Except as specifically provided to the contrary in this RFQ, no Team Member may join or participate, directly or 
indirectly, as a Team Member with more than one Respondent for this Project. Each person or legal entity that 
participates as a Team Member is responsible for ensuring that no other person or legal entity that is Related (as 
defined below) to it joins or participates, directly or indirectly, as a Team Member in any other Respondent. 
Unless otherwise provided herein, any violation of this provision by a Respondent will disqualify such 
Respondent and each of its Team Members.  
A person or company is “Related” to another person or legal entity if:  

 one may exercise Control (as defined below) over the other; or  

 each is under the direct or indirect Control (as defined below) of the same ultimate person or legal entity.  

For purposes of this RFQ, a person or legal entity exercises “Control” of another if (a) it is the owner of any 
legal, beneficial or equitable interest in 50% or more of the voting securities in a corporation, partnership, joint 
venture, other person or entity or (b) if it has the capacity to (i) control the composition of the majority of the 
board of directors of any such person or entity, (ii) control the decisions made by or on behalf of any such person 
or entity or (iii) otherwise direct or cause the direction of the management, actions or policies of any such person 
or entity (whether formally or informally); and the terms “Controlling” and “Controlled” have corresponding 
meanings.  

Each of the Team Members will ensure compliance with all licensing and other requirements under applicable 
laws with respect to the services to be provided by such Team Member. 

Subject to the requirements and entitlements of the Authority set forth below, submission of an SOQ will not limit 
a Respondent’s ability to add to, substitute or subtract from its Team Members during the procurement process.  

The Authority intends to issue the RFP only to Qualified Respondents. If for any reason, after the Submission 
Deadline and prior to the issuance of the RFP, a Respondent wishes or requires to: (i) change any Team 
Members listed in the Respondent’s SOQ (either by adding new members, removing listed members or 
substituting new members for listed members), (ii) materially change the ownership or Control of a Respondent 
or a Team Member or (iii) change the legal relationship between the Respondent and/or its Team Members, 
such as the creation of a new joint venture, partnership or legal entity that will take the place of the Respondent, 
then, in each case, the Respondent must submit a written application (with such information as the PPP 
Committee may require) to the PPP Committee seeking its consent to the proposed change, which consent may 
be withheld, delayed or conditioned in the sole and absolute discretion of the PPP Committee.  
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Without limiting the foregoing, the PPP Committee may refuse to consent to a change to a Respondent or its 
Team Members and/or may disqualify the Respondent from further participation in the procurement process if, in 
its sole and absolute discretion, (a) the change would result in (i) a less desirable Respondent or less desirable 
Team Members than that originally proposed in the Respondent’s SOQ or (ii) the Respondent or its Team 
Members being materially different from the Respondent that submitted the SOQ, (b) evaluating the application 
for a change would delay the qualification process or (c) the PPP Committee deems the change detrimental to 
the process, the Project, PREPA or the Authority.  

1.8 Restricted Parties  

The following entities will be deemed “Restricted Parties” and neither they nor their respective directors, 
officers, partners, employees and persons or legal entities Related to them are eligible to participate as Team 
Members or to otherwise assist any Respondent or Team Member, directly or indirectly, or participate in any way 
as a director, officer, employee, advisor, counsel, accountant or other consultant or otherwise in connection with 
any Respondent. Each Respondent will ensure that each Team Member does not use, consult, include or seek 
advice from any Restricted Party. The following Restricted Parties have been identified: 

 Ankura Consulting Group, LLC 

 Citigroup Global Markets Inc. 

 CPM P.R. LLC 

 Baker, Donelson, Bearman, Caldwell & Berkowitz, PC 

 Cleary Gottlieb Steen & Hamilton LLP 

 Filsinger Energy Partners 

 Greenberg Traurig LLP 

 ICF International, Inc. 

 Rothschild Inc. 

 Navigant Consulting, Inc. 

 Nossaman LLP 

 Norton Rose Fulbright US LLP 

 McKinsey & Company, Inc.  

 O’Melveny & Myers LLP 

 O’Neill & Borges LLC 

 Pietrantoni Menendez & Alvarez LLC 

 Proskauer Rose LLP 

 Rooney Rippie & Ratnaswamy LLP 

At all times during the procurement process, Respondents must comply, and must ensure that all persons 
engaged to provide any type of assistance in connection with the Project are in compliance, with the Authority’s 
Guidelines for the Evaluation of Conflicts of Interest and Unfair Advantages in the Procurement of Public-Private 
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Partnership Contracts (the “Ethics Guidelines”), which are available for download on the Authority’s website: 
http://www.p3.pr.gov.  

Respondents should be aware that the list of Restricted Parties is not exhaustive and that a person that 
is not included as a Restricted Party may still be prohibited from participating in the Project pursuant to 
the provisions of the Ethics Guidelines.  

Finally, except as to any Restricted Party, the fact that a person provides or has provided services to the 
Authority, PREPA or AAFAF in matters not related to the Project may not automatically prohibit such 
person from participating in the Project. To the extent any question exists as to whether such a person 
is a Restricted Party, the Respondent should consult with the Authority. 

1.9 Clarifications and Communications Protocol 

Note that a Respondent may submit an RFC to the Authority for explanation or interpretation of any matter 
contained in this RFQ no later than 5:00 p.m. AST on November 14, 2018 (the “RFC Deadline”). If the 
Authority provides any clarification as a result of an RFC, it will provide such clarification by means of a written 
explanation published on the Authority’s website no later than November 20, 2018.

Respondents should note the following regarding any RFC: 

 any RFC from a Respondent must be made in writing to the email address of the PPP Committee at 
P3TDProject@p3.pr.gov no later than the RFC Deadline; 

 the Authority will not respond to Respondents’ questions or RFCs that are not submitted in accordance with 
this Section 1.9; and 

 any Respondent that has questions as to the meaning of any part of this RFQ or the Project, or who believes 
that the RFQ contains any error, inconsistency or omission, must submit its concern, in writing, to the PPP 
Committee in accordance with this Section 1.9. 

The Authority may, in its sole and absolute discretion, provide all submitted questions or RFCs, along with the 
Authority’s answers thereto, without expressly identifying the originator. Any response provided by the Authority 
other than by way of an addendum issued in accordance with this RFQ will not be binding on the Authority or 
PREPA, nor will it change, modify, amend or waive the requirements of this RFQ in any way. Respondents may 
not rely on any response or information provided otherwise.  

Respondents may also make inquiries regarding matters they consider to be commercially sensitive or 
confidential. Respondents must designate such inquiries as “commercially confidential”. If the Authority 
determines, in its sole and absolute discretion, that an inquiry designated as commercially confidential is of 
general application or would provide a significant clarification to this RFQ or any process or other matter outlined 
hereunder, the Authority may issue a clarification to all Respondents via addenda posted to the Authority’s 
website to address such matter. If the Authority agrees with the Respondent’s designation of an inquiry as 
commercially confidential, the Authority will provide a response only to the Respondent that submitted the 
commercially confidential inquiry. 

Additional information regarding RFCs and other communications are set forth in Section 4 of this RFQ. 

1.10  No Collusion or Lobbying 

The Authority and PREPA are committed to a fair, open and transparent selection process.  
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No Collusion  

Respondents and Team Members will not discuss or communicate, directly or indirectly, with any other 
Respondent(s) or any director, officer, employee, consultant, advisor, counsel, accountant, other consultant or 
representative or Team Member of any other Respondent regarding the preparation, content or representation of 
their SOQs. SOQs will be submitted without any connection (i.e., arising through an equity interest (other than 
an equity interest that does not represent a Controlling interest in an entity, as determined by the Authority from 
time to time) in or of a Respondent or Team Member), knowledge, comparison of information or arrangement, 
with any other prospective Respondent or any director, officer, employee, advisor, counsel, accountant or other 
consultant or representative or Team Member of any other prospective Respondent. 

By submitting an SOQ, a Respondent, on its own behalf and as authorized agent of each firm, corporation or 
individual Team Member of the Respondent, represents and confirms to the Authority, with the knowledge and 
intention that the Authority may rely on such representation and confirmation, that its SOQ has been prepared 
without collusion with other Respondents, fraud or unfair advantages. The Authority reserves the right to 
disqualify any Respondent that does not comply with this provision.  

No Lobbying  

Respondents, their Team Members and their respective directors, officers, employees, advisors, counsel, 
accountants and other consultants and representatives will not, except as expressly contemplated by this RFQ 
or as expressly directed or permitted by the Authority, attempt to communicate directly or indirectly with any 
representative of the Authority, PREPA, the PPP Committee, AAFAF, the Energy Bureau, the Government, the 
FOMB or the federal government (other than via an RFC or other official communication following the 
communications protocol indicated in Section 1 of this RFQ) in relation to the Project or the RFQ Process, at any 
stage of this RFQ Process, including during the evaluation process. The Authority reserves the right to disqualify 
a Respondent that does not comply with this provision.  

Respondents, their Team Members and their respective directors, officers, employees, advisors, counsel, 
accountants and other consultants and representatives must certify that they have complied with the 
requirements of Section 5.16 of the PPP Regulation by completing the Form of Respondent Certification 
included as Appendix A to this RFQ. 
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2. Project Description 

2.1 Puerto Rico 

2.1.1 Overview  

Puerto Rico is a self-governing territory of the United States and is located in the Caribbean approximately 
1,030 miles southeast of Miami, FL. Puerto Rico has an area of approximately 3,500 square miles and a 
population estimated at 3.34 million by the United States Census Bureau as of July 1, 2017.  

Historically, Puerto Rico has had one of the largest and most dynamic economies in the Caribbean region. As a 
territory of the U.S. since 1898, Puerto Rico offers a stable legal and regulatory framework where major U.S. and 
foreign multi-national corporations have operated. Puerto Rico has a well-educated and bilingual workforce, and 
has been a global center for manufacturing, including in the pharmaceutical, biotechnology, medical devices, 
agriculture, rum, aerospace and electronics industries, which was complemented by strong consumer, retail and 
service sectors.  

Generally, U.S. federal laws apply in Puerto Rico, and Puerto Rico is subject to the jurisdiction of the U.S. 
regulatory authorities, including the U.S. Environmental Protection Agency (EPA). Because it is a U.S. territory, 
the U.S. Federal Deposit Insurance Corporation (FDIC) insures banks operating in Puerto Rico, which are 
subject to the same federal controls applied to banks operating in the U.S. mainland. The U.S. Securities and 
Exchange Commission (SEC) regulates all publicly traded securities and commodities. 

Key Puerto Rico Facts 
Population 3.34 million 
Land Area 8,959 sq. km (approx. 3,500 sq. mi) 
Currency U.S. Dollar 
Languages English, Spanish 
GDP Per Capita $19,140 

* Data according to U.S. Census 2017 and the Puerto Rico Planning Board. 

2.1.2 Financial Condition and Title III Process 

The Government and most of its public corporations are in the midst of a profound fiscal crisis. In June 2015, the 
Government created a working group tasked with analyzing the fiscal and economic situation of Puerto Rico. 
After a series of studies and analyses, this working group estimated Puerto Rico’s consolidated budget and 
financing gap (including required pension payments and debt service on tax-supported debt) to be approximately 
$59 billion between fiscal years 2017 and 2026. More recent studies show the projected five-year deficit (through 
fiscal year 2023) at $34.7 billion.  

The Government’s balance sheet deterioration, coupled with continued structural budget imbalances between 
revenues and expenditures, and a lack of continuity and execution capacity in fiscal and economic plans led to 
the loss of capital markets access in 2015. This limited the Government’s ability to make necessary 
infrastructure investments and to meet scheduled debt service payments.  

Recognizing the delicate fiscal condition of Puerto Rico, the U.S. Congress enacted the Puerto Rico Oversight, 
Management, and Economic Stability Act (“PROMESA”), which was signed into law on June 30, 2016. 
PROMESA provides a series of mechanisms to achieve fiscal and budgetary balance and restore access to the 
capital markets to spur revitalization of infrastructure in Puerto Rico. PROMESA also established the FOMB, 
which is tasked with working with the people of Puerto Rico and the Government to create the necessary 
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foundation for economic growth. The Government Fiscal Plan estimates the Government’s consolidated 
outstanding debt and pension liabilities to be over $120 billion, with more than $70 billion in financial debt and 
more than $50 billion in pension liabilities. 

In July 2017, a voluntary petition for bankruptcy relief was filed on behalf of PREPA, commencing a case under 
Title III of PROMESA in the U.S. District Court for the District of Puerto Rico (the “Title III Court”). Upon the 
commencement of PREPA’s Title III case, an automatic stay on litigation related to the financial indebtedness 
and other obligations of PREPA immediately went into effect.  

The PPP Contract will need to comply with certain federal and local requirements and regulations, including 
PROMESA, which will be set forth in more detail in the RFP. The PPP Contract will also require the approval of 
the FOMB pursuant to the FOMB’s Contract Review Policy effective as of November 6, 2017, in addition to the 
approval of others as described in Section 1.2 of this RFQ. The FOMB and its advisors are working closely with 
the Authority and PREPA throughout this process and are expected to be active participants in the process at all 
stages. 

Similar to Chapter 9 of the U.S. Bankruptcy Code, PROMESA does not include an express provision requiring 
post-petition contracts to be approved by the Title III Court. The Private Partner, however, may wish to seek 
Title III Court authorization to ensure that the Private Partner receives its bargained-for consideration, and we 
anticipate that the Title III Court will issue one or more such orders to support the transaction. In addition, 
confirmation of a Plan of Adjustment in PREPA’s Title III case may be required to release liens against PREPA’s 
assets and help ensure that the Project is free and clear of all legacy liabilities. 

2.1.3 Hurricanes and Recovery Efforts 

In September 2017, Hurricanes Irma and Maria delivered devastating blows to Puerto Rico, resulting in the 
largest and most complex disaster response and recovery effort in recent U.S. history. Irma skirted the northern 
coast of Puerto Rico on September 6 and 7, 2017, as a Category 5 storm, causing significant flooding, regional 
power and water outages and other damage to Puerto Rico’s infrastructure. On September 20, 2017, less than 
two weeks after Irma and before Irma’s response operations had concluded, Maria made a direct strike over 
Puerto Rico as a Category 4 storm, causing widespread and unprecedented devastation and destruction. Maria 
resulted in loss of life and massive infrastructure and property damage, and severely affected Puerto Rico’s 
population, economy, critical infrastructure, social service network, healthcare system and the Government. 

On September 5 and 17, 2017, Governor Rosselló requested separate federal declarations of emergency and 
disaster for Puerto Rico in light of the effects of Hurricanes Irma and Maria. These requests were subsequently 
approved by the President of the United States (the “President”), paving the way for federal disaster assistance 
funding. On October 26, 2017, the President signed the Additional Supplemental Appropriations for Disaster 
Relief Requirements Act 2017, which provides $36.5 billion in FY2018 emergency supplemental appropriations 
to the Federal Emergency Management Agency (“FEMA”), the Department of Agriculture and the Department of 
the Interior, a portion of which has been appropriated for Puerto Rico’s energy system in connection with Irma 
and Maria disaster recovery efforts. 

As Puerto Rico looks to the future, it sees the recovery effort as an opportunity not just to rebuild what was 
damaged, but also to transform Puerto Rico’s energy system by implementing solutions that:  

 are cost-effective and forward-looking;  
 

 are resilient and built in accordance with consensus-based codes, specifications and standards; 

 harness innovative thinking and best practices from around the world; and 

 contribute to greater economic development, revitalization and growth of Puerto Rico (in alignment with 
broader Government efforts to achieve fiscal and economic stability).  



Partnership Committee Report ― Puerto Rico Public-Private Partnership for the Electric Power Transmission and Distribution System 	 124

Exhibit C: Request for Qualifications

 

Page 12 

Puerto Rico will move forward in its economic and disaster recovery by investing in infrastructure, people and 
the environment. Federal funds from FEMA and other government entities will help in achieving this vision. In 
order to fully deliver on all of the economic, infrastructure and societal goals identified by the Government, 
private sector creativity and resources will need to be harnessed.  

2.2 Electric Power T&D System 

2.2.1 PREPA Overview 

PREPA is a public corporation and instrumentality of the Government, created pursuant to Act No. 83-1941 of 
May 2, 1941, as amended. Its purpose is to provide electric power in a reliable manner, contribute to the general 
welfare and the sustainable development of Puerto Rico and maximize the benefits while minimizing the social, 
environmental and economic impacts of electric energy generation and distribution. PREPA’s current objectives 
include reducing energy costs, promoting smart energy consumption and protecting the environment. 

Strategies to achieve these objectives include: 

 reducing operating expenses; 

 increasing efficiency; 

 minimizing energy theft; 

 diversifying energy sources; 

 establishing smart grid technologies for energy control and consumption monitoring; and 

 maximizing the use of advanced technology. 

PREPA has faced significant challenges in recent years including: 

 significant leverage; 

 a dated electrical system that is in a challenged condition due, in part, to substandard practices and chronic 
infrastructure underinvestment; and 

 the geographic mismatch between supply and demand — much of the generation is located on the south 
side of the island while a majority of the demand is on the north side of the island, exacerbating the fragility 
of the whole system. 

2.2.2 Current Status of the T&D System 

The T&D system interconnects PREPA’s power plants with major switching and load centers throughout Puerto 
Rico. The T&D system currently has 1,115 miles of transmission lines (230 kV and 115 kV), 1,376 miles of 
subtransmission lines (38kV) and 31,628 miles of distribution lines (13.2 kV through 4.16 kV). The T&D system 
includes 178 transmission centers, 60 115 kV substations, 279 38 kV substations and 822 private substations. 

Even prior to Hurricanes Irma and Maria, the T&D system faced numerous challenges, including a significant lag 
in technological upgrades, an aging and deteriorated system, high vulnerability to weather conditions, 
inconsistent customer support and collections operations and limited access to capital markets. The damage 
caused by Irma and Maria has exacerbated these challenges and raised new ones.  
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2.2.3 T&D System Transformation 

Puerto Rico needs an upgraded grid to increase reliability and resiliency, reduce cost, facilitate distributed 
generation and allow for economic recovery of the island. Pursuant to Act 120, PREPA is authorized to carry out 
PPP transactions with respect to any function, service or facility of PREPA, including the T&D system. In turn, 
Act 120 designates the Authority as the only government entity authorized to determine and to be responsible for 
the functions, services or facilities for which PPPs will be established, subject to the priorities, objectives and 
principles established in the energy public policy and regulatory framework to be developed by the Government 
pursuant to Act 120.  

Act 120 set in motion the development of a new regulatory framework for the electric sector. A working group 
was created under Act 120 to develop a new energy public policy and regulatory framework, in consultation with 
the Southern States Energy Board and the U.S. Department of Energy, among others. Proposed legislation to 
establish this new framework for Puerto Rico’s energy sector was filed in the Puerto Rico legislature on October 
17, 2018 (the “Proposed Electric Sector Regulatory Framework”). The Proposed Electric Sector Regulatory 
Framework is expected to be reviewed and refined by the legislature in the coming months, as provided by 
Section 9 of Act 120. 

2.3 Project Structure 

The Project contemplates PREPA entering into a long-term PPP Contract with a Private Partner. Throughout the 
term of the PPP Contract, the Government will retain ownership of and title to all T&D assets and the Private 
Partner will manage and operate the T&D system and assist with the procurement associated with, and the 
management and deployment of, federal funds received for the restoration of the T&D system.  

2.3.1 Description 

As currently envisioned, a single Private Partner will assume all rights and responsibilities related to the 
operation, maintenance and management of the T&D system. These rights and responsibilities are expected to 
include, among other things: 

 operation and maintenance of the T&D assets and system, including street lights and meters; 

 control center operations, including generation scheduling and economic system dispatch; 

 integration of renewable generation and distributed energy resources; 

 power procurement; 

 end customer metering, service and support (including billing and collections); 

 new service requests for secondary and primary connected customers; 

 outage management and restoration;  

 coordination of emergency planning and storm restoration and recovery; 

 interfacing with regulators, including with respect to environmental compliance; 

 general system planning, including sourcing, designing and implementing system growth and improvement;  

 acting as a servicer in connection with any charges imposed in respect of legacy obligations; and 

 ongoing public reporting. 
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In addition to the services typically performed by the operator of a T&D system, the Authority intends for the 
Private Partner to administer the federal disaster recovery funding available for the restoration of the T&D 
system. Under certain circumstances, the Private Partner may have the opportunity to make capital investments 
in the T&D system not otherwise paid for by federal disaster recovery funding. 

Under the contemplated structure for the Project, the Private Partner’s compensation will consist of a regulated 
base management fee, which will be supplemented by performance payments linked to established performance 
standards. The Authority is seeking a Private Partner capable of meeting or exceeding established operational 
and performance standards while complying with applicable rate and performance regulation. 

2.3.2 Federal Disaster Recovery Funding  

FEMA funds or other federal disaster recovery grant funding will be available to partially finance the restoration 
of the T&D system; however, the timing and amount of any FEMA or other federal disaster recovery grant 
proceeds are uncertain.  

In the event that the Authority and PREPA advise the Private Partner that FEMA or other federal disaster 
recovery grant funding will be used for eligible work, the Private Partner will be required to cooperate with the 
Authority, PREPA and any applicable federal or other public entity partners to the fullest extent possible, 
including assisting with management of any repair or construction work for the T&D system, if so assigned by 
the Authority and/or PREPA, and coordination of any necessary elements of the work or grant application 
process.  

Any grant funding made available to the T&D system will be subject to compliance with the terms of each FEMA 
or other federal disaster recovery grant. If FEMA or other federal disaster recovery grant funding is made 
available, the Private Partner will be required to comply with the terms and conditions of the applicable grants 
and sub-grants and the conditions required by the Authority and PREPA in order not to jeopardize the availability 
of such funding. This may include, but is not limited to, a requirement that the Private Partner execute an agency 
or similar agreement to facilitate the Private Partner’s completion of any repair or construction work that may be 
assigned on behalf of the Authority and/or PREPA. 

In the event that FEMA or other federal disaster recovery grant funding is made available for any repair or 
construction work for the restoration of the T&D system, such work must be separately procured by or for the 
account of PREPA in full compliance with the requirements of the PPP Regulation and the procurement rules set 
forth in 2 C.F.R. Part 200 and applicable to procurement by PREPA. Further, such work may only be awarded to 
a Team Member of the Private Partner, or to any entity deemed Related to the Private Partner or any Team 
Member, if that entity responds and is selected pursuant to a properly issued procurement consistent with the 
PPP Regulation and as consistent with and allowed by the Ethics Guidelines.   
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3. Respondent Qualification Requirements and 
Evaluation Criteria 

In order to provide an objective and transparent evaluation method, the PPP Committee will evaluate SOQs by 
applying the criteria outlined in the table below (“Evaluation Criteria”). Application of the Evaluation Criteria will 
assist the PPP Committee in identifying the Qualified Respondents.  

 Evaluation Criteria  
Part 1 Compliance with Requirements of the PPP Act and Act 120  
 Each SOQ submitted pursuant to this RFQ will be reviewed to determine whether it satisfies the 

requirements under the PPP Act, the PPP Regulation and Act 120 in the following areas: 

1.1	 Respondents that are corporations, partnerships or any other legal entity, whether based in the 
U.S., including Puerto Rico, or elsewhere in the world, shall be properly registered, or capable of 
being properly registered, to do business in Puerto Rico at the time of the execution of the PPP 
Contract, and shall comply with all applicable Puerto Rico and U.S. laws and/or requirements. 

1.2 Each Respondent and each Team Member shall certify that: 

(a) neither it nor any of its directors, officers, controlling shareholders or subsidiaries, nor its parent 
company, nor in the case of a partnership, any of its partners, nor any person or entity that may be 
considered an alter ego or the passive economic agent of the Respondent or Team Member, as 
applicable, (each, a “Covered Party”), has been convicted, entered a guilty plea, been indicted or 
had probable cause found for their arrest in any criminal proceeding in Puerto Rico, the rest of the 
U.S. or any foreign jurisdiction for: 

(i) any of the crimes referenced in Articles 4.2, 4.3 or 5.7 of Act No. 1-2012, as amended, 
known as the Organic Act of the Office of Government Ethics of Puerto Rico;  

(ii) any of the crimes typified in Articles 250 through 266 of Act No. 146-2012, as amended, 
known as the Puerto Rico Penal Code; or  

(iii) any of the crimes listed in Act No. 2-2018, as amended, known as the Anti-Corruption 
Code for a New Puerto Rico or any other felony that involves misuse of public funds or 
property, including but not limited to the crimes mentioned in Article 6.8 of Act No. 8-2017, 
as amended, known as the Act for the Administration and Transformation of Human 
Resources in the Government, or under the U.S. Foreign Corrupt Practices Act; nor is any 
Covered Party under investigation in any legislative, judicial or administrative proceedings, in 
Puerto Rico, the rest of the U.S. or any other jurisdiction;  

(b) it is in compliance and shall continue to comply at all times with all federal, state, local and foreign 
laws applicable to the Respondent or Team Member(s) that prohibit corruption or regulate crimes 
against public functions or public funds, including the U.S. Foreign Corrupt Practices Act;  
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 Evaluation Criteria  
1.2 
(cont’d)	 (c) it completed the SOQ without prior understanding, agreement, connection, discussion or collusion 

with any other person, firm or corporation submitting or participating in the submission of a separate 
SOQ or any officer, employee or agent of the Authority, PREPA, the PPP Committee, AAFAF, the 
Energy Bureau, the Government, the FOMB or any public agency of Puerto Rico; and  

(d) except as provided in Section 1.9 of this RFQ, it shall not attempt to communicate in relation to 
this RFQ, directly or indirectly, with any representative of the Authority, PREPA, the PPP Committee, 
AAFAF, the Energy Bureau, the Government, the FOMB or any public agency of Puerto Rico, 
including any Restricted Parties or any director, officer, employee, agent, advisor, staff member, 
counsel, consultant or representative of any of the foregoing, as applicable, for any purpose 
whatsoever, including for purposes of:  

(i) commenting on or attempting to influence views on the merits of the Respondent’s and 
Team Members’ SOQ, or in relation to their SOQ;  

(ii) influencing, or attempting to influence, the outcome of the RFQ Process or of the 
competitive selection process, including the review and evaluation of SOQs or the selection 
of the Qualified Respondents;  

(iii) promoting the Respondent and Team Members or their interests in the Project, including 
in preference to that of other Respondents or Team Members;  

(iv) commenting on or criticizing aspects of this RFQ, the competitive selection process or 
the Project, including in a manner which may give the Respondent or its Team Members a 
competitive or other advantage over other Respondents or their respective Team Members; 
or 

(v) criticizing the SOQs of other Respondents.  
Requirements 1.1 and 1.2 may be satisfied by completing the Form of Respondent 
Certification included as Appendix A to this RFQ.  
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 Evaluation Criteria  
Part 2 Background & Team Information (15 pages maximum)  
 Respondent and Team Member(s) are encouraged to provide enough supporting information and 

details to enable the evaluators to perform a thorough evaluation of their strengths, roles and 
responsibilities. 

2.1	 A description of the Respondent and all Team Members that identifies: 
 anticipated roles, functions and overview of business operations; 
 jurisdiction, form of entity organization, ownership structure and capitalization; 
 currently and formerly owned or controlled electric utility operating companies;  
 anticipated legal relationships (e.g., joint ventures, partnerships) and percentage 

ownership interest; 
 up to five individuals who will play an important role in the Project on behalf of Respondent 

and Team Member(s) (the “Key Individuals”) and their roles; 
 instances, if relevant, in which Respondent and Team Member(s) have previously worked 

together; 
 evidence of experience carrying out major infrastructure projects; 
 evidence and tenor of operations and management experience in electric power T&D 

(including experience with system dispatch, power purchase and/or operating agreements); 
and 

 experience administering FEMA and other federal disaster relief funding.	
	

2.2 A list of technical, financial, legal, accounting or other advisors that Respondent or any Team 
Member has engaged or intends to engage in connection with the Project. 
 

2.3 Respondent will be expected to have current or past large-scale electric utility operations and 
management experience. As such, Respondent or at least one Team Member must demonstrate 
that its current or previous electric utility operations and management fulfills the following criteria 
on a sustained basis: 

 at least 250,000 customers; 
 electric utility T&D rate base of at least $2 billion; and 
 at least 1,000 employees. 

 
2.4	 Resumes (indicating overall experience and any specific experience relevant to the nature and 

scope of the Project) for the Key Individuals. It is expected that the anticipated management team 
will be comprised of individuals with at least ten years of relevant electric utility managerial 
experience for all executive-level positions.  
(One page per resume maximum and resumes will not count towards the overall page count for 
Part 2)  
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 Evaluation Criteria  
Part 3 Financial Capabilities (10 pages maximum)  
 The evaluation of financial capabilities will examine each SOQ in accordance with the criteria set 

out below: 
 

3.1 Financial Capacity of Team: Respondent must demonstrate adequate financial wherewithal to 
fulfill the terms of the PPP Contract. Each Respondent or, if a consortium, at least one Team 
Member, must provide: 

 evidence of demonstrated track record of earned return on equity (ROE) approximating 
regulatory authorized return on equity (ROE); 

 evidence of experience with formal regulatory proceedings or similar rate justification 
proceedings in a U.S. or similar regulatory jurisdiction (may be full rate case proceedings or 
a private rate case settlement);  

 credit ratings (if any); and  
 copies of audited financial statements, Form 10-Ks or similar types of annual reports for the 

past two years, together with any other relevant financial information.  
(Audited financials & supporting information not included in page count) 
 

3.2 Ability to Raise Financing: Respondent must provide specific evidence demonstrating their 
ability to raise financing. Specific factors that will be assessed include: 

 capability of raising significant quantities of debt and equity in the current capital markets; 
 the number and size of past relevant transactions; and 
 specific experiences on past relevant transactions. 

At a minimum each Respondent or at least one Team Member must provide evidence of at least 
five debt or equity raises, each of at least $100 million in proceeds.  
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 Evaluation Criteria  
Part 4 Technical & Operational Capabilities (50 pages maximum)  
 The evaluation of technical capabilities will examine each SOQ in accordance with the criteria set 

out below: 

4.1 Respondent must demonstrate its technical and operational capabilities to fulfill the terms of the 
PPP Contract. Detailed evidence on the following criteria will be required for Respondent or at least 
one Team Member: 

 for the past five years, operational metrics including SAIDI, SAIFI, CAIDI (customer 
average interruption duration index per the most recent key performance indicators 
published by the American Public Power Association), and OSHA (Occupational Safety 
and Health Administration) recordable events within acceptable industry standards for U.S. 
mainland utilities; 

 track record of sustained customer satisfaction; 
 experience with at least three large scale T&D projects, each with total investment of at 

least $50 million; 
 certification of no significant or sustained environmental regulation violations; and 
 sustained history of reasonable customer rates (taking into account any unique local 

challenges).  
 
Respondent and Team Member(s) should aim to provide sufficient evidence to demonstrate an 
intimate understanding of the power and electric utility industry, especially as it applies to owning, 
operating and dispatching large-scale electric utility T&D infrastructure. Operations, maintenance, 
improvements, vegetation management, customer service, community relations, safety and 
environmental responsibility should each be a key focus.  

4.2 Respondent and Team Member(s) should describe their degree of experience: 
 coordinating the safe, reliable and economic dispatch of electric utility systems, particularly 

those with significant reliance on renewable energy resources; 
 negotiating and executing power supply agreements, including tolling, take-or-pay or 

similar types of power supply agreements;  
 operating electric utility T&D infrastructure on an island or other stranded location in both 

urban and rural settings and under challenging natural circumstances, such as 
mountainous regions and dense vegetation growth;  

 operating electric utility T&D infrastructure in a natural disaster-prone region, including 
hurricanes, flooding, earthquakes and wildfires, and experience with post-event restoration 
and electrification;  

 system planning taking into account long-term customer demand projections to be met with 
electric supply, which may include integrated resource planning;  

 managing disaster recovery operations, federal disaster relief funding and relationships 
with FEMA and other government entities; and 

 operating electric utility T&D infrastructure that incorporates significant and expanding 
renewable project interconnection requests, generation capacity, distributed generation, 
advanced grid technology implementation, energy efficiency initiatives, energy storage and 
micro grids (if any). 
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 Evaluation Criteria  
Part 5 Safety Performance (no page limit)   
5.1	 Respondent and Team Member(s) must demonstrate (a) their ability to address and resolve safety 

issues and (b) their knowledge of safety strategies and methodologies. Respondent and Team 
Member(s) must submit copies of the Occupational Safety and Health Administration (OSHA) 300 
forms for the past three years, only as related to electric utility operations. If not applicable, 
Respondent and Team Member(s) must present a document explaining the reasons for not 
submitting the form.  

These may be included in an appendix.  
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4. SOQ Requirements & Procedure 

4.1 SOQ Requirements 

Overview of Requirements 

A physical copy of the original SOQ must be delivered no later than the Submission Deadline. 
Prospective Respondents that anticipate responding to this RFQ should so indicate as soon as possible 
by sending to the e-mail address listed below the necessary contact information. The SOQ must comply 
with the outline provided under “Required Information for SOQ” below and all other conditions identified 
in this RFQ. Additional information not specifically related to the Project or this RFQ should not be 
included in the SOQ. All questions or requests for information regarding this RFQ should be directed to 
the PPP Committee via e-mail, as provided in Section 1.9 of this RFQ. Please do not contact any officials 
or related parties of the Authority, PREPA, the PPP Committee, AAFAF, the Energy Bureau, the 
Government or the FOMB. Such contact may serve as grounds for disqualification. 

Address questions, comments, RFCs to: 

Puerto Rico Electric Power T&D System PPP Committee 

Request for Qualifications 

Puerto Rico Electric Power T&D System Project 

E-mail: P3TDProject@p3.pr.gov 

No Liability for Costs 

The Authority, PREPA, other agencies and instrumentalities of the Government and their respective advisors are 
not responsible for costs or damages incurred by Respondents, Team Members, subcontractors or other 
interested parties in connection with the solicitation or procurement process, including but not limited to costs 
associated with preparing responses, qualifications and proposals, and of participating in any conferences, oral 
presentations or negotiations, whether in connection with this RFQ Process, the RFP Process or otherwise. A 
Qualified Respondent will not be entitled to indemnity (including, but not limited to, reimbursement for costs and 
expenses) from the Authority, PREPA or any other agency or instrumentality of the Government if the Authority 
or PREPA decide, in their discretion, to terminate the procurement process for this Project. 

Modification and Termination Rights 

The Authority and PREPA reserve the right to modify or terminate the RFQ Process and the RFP Process for 
this Project at any stage if the Authority or PREPA determines such action to be in the public interest. The 
receipt of responses or proposals or other documents at any stage of either this RFQ or the RFP Process will in 
no way obligate the Authority or PREPA to enter into any contract of any kind with any party. 
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4.2 Required Information for SOQ 

Compliance with this RFQ 

The SOQ must be prepared in English and follow the format outlined below. Respondents may opt to submit 
responses in Word or PowerPoint templates. Responses must comply with the following format: 

 Cover Page (to include identification of all management Team Members) 

 Cover Letter (two pages maximum) 

 Table of Contents 

 Executive Summary (two pages maximum) 

 The specific requirements as set out in Section 3 of this RFQ: 

 Part 1: Compliance with the Requirements of the PPP Act and Act 120 (No page limit)  

 An executed Respondent Certification from the Respondent and each Team Member. This 
Certification must strictly follow the form attached to this RFQ as Appendix A.  

 An executed Document Acknowledgement and Contact Information letter from the 
Respondent (executed by the contact person (“Respondent Representative”) for all future 
communication between the Authority and the Respondent). This letter must strictly follow 
the form attached to this RFQ as Appendix B. 

 Part 2: Background & Team Information (15 pages maximum) 

Respondents should address all areas referred to in the Evaluation Criteria set out in Section 3 of this 
RFQ, under the heading “Background & Team Information”. 

 Part 3: Financial Capabilities (10 pages maximum) 

Respondents should address all areas referred to in the Evaluation Criteria set out in Section 3 of this 
RFQ, under the heading “Financial Capabilities”. 

 Part 4: Technical & Operational Capabilities (50 pages maximum)  

Respondents should address all areas referred to in the Evaluation Criteria set out in Section 3 of this 
RFQ, with respect to “Technical Capabilities”. 

 Part 5: Safety Performance (No page limit)  

Respondents should submit copies of the documents required by Section 3 of this RFQ with respect to 
safety performance. If not applicable, a Respondent should present a document explaining the reasons 
for not submitting such documents. Respondents must demonstrate (a) their ability to address and 
resolve safety issues, and (b) their knowledge of safety strategies and methodologies. 

4.3 Reporting of Material Adverse Change 

Prior to the issuance of the RFP documents, the Authority and PREPA may, in their discretion, request that a 
Respondent confirm that there have been no material changes to the information submitted with respect to the 
Respondent and/or any Team Member in the relevant SOQ. If there have been any material changes to the 
submitted information, the Respondent must provide details of such changes in accordance with any 
requirements the Authority or PREPA may impose at that time. The PPP Committee will evaluate the information 
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submitted by the Respondent in accordance with the evaluation criteria set out in Section 3 of this RFQ, and 
may revise the results of the Respondent’s evaluation. 

4.4 SOQ Submission Instructions 

The Respondent must submit one originally executed SOQ, with signatures in blue ink and marked as “Original”, 
and four copies along with one copy in portable document format (PDF) on a CD or USB flash drive. A physical 
copy of the original SOQ must be delivered no later than the Submission Deadline, December 5, 2018 at 
5:00 pm AST. Respondents should not submit promotional materials as part of their SOQs and are strongly 
encouraged not to submit information that is not required by this RFQ. Respondents are strongly encouraged to 
be succinct in their SOQs. Respondents must limit their SOQs, or each component of their SOQs, to the 
maximum number of pages indicated in Section 4.2 of this RFQ. The PPP Committee will not review pages 
submitted in excess of the maximum number of pages indicated for such item. The SOQ must be labeled as 
follows: 

======================================== 

Puerto Rico Public-Private Partnerships Authority  

Puerto Rico Electric Power T&D System PPP SOQ Submitted by (Respondent’s name and Address)  

 

The SOQ must be delivered to: 

Puerto Rico Electric Power T&D System PPP  

Puerto Rico Public-Private Partnerships Authority  

Attn: Omar J. Marrero, Esq. — Executive Director 

Puerto Rico Fiscal Agency and Financial Advisory Authority Building 

(former GDB Building), 3rd Floor Roberto Sánchez Vilella Government Center, De Diego Avenue 

San Juan, PR 00940-2001 

======================================== 

4.5 Confidentiality of SOQ 

All SOQs will become the property of the Authority and may become public in accordance with applicable law, 
except for documents or information submitted by Respondents that are trade secrets, proprietary information or 
privileged or confidential information of the Respondents. Respondents are advised to review the confidentiality 
and publication provisions contained in Sections 9(i) and 9(j) of the PPP Act and Section 9.3 of the PPP 
Regulation. In order to ensure that documents identified by Respondents as “confidential” or “proprietary” will not 
be subject to disclosure under the PPP Act, Respondents must label such documents as “confidential” or 
“proprietary,” provide a written explanation of why such labeled documents are “confidential” or “proprietary,” 
including why the disclosure of the information would be commercially harmful, specifically refer to any legal 
protection currently enjoyed by such information and why the disclosure of such information would not be 
necessary for the protection of the public interest, and request that the documents so labeled be treated as 
confidential by the PPP Committee according to the process described in the following paragraph. 
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If a Respondent has special concerns about confidential or proprietary information that it desires to make 
available to the PPP Committee prior to its SOQ, such Respondent may wish to: 

 make a written request to the PPP Committee for a meeting to specify and justify proposed 
confidential or proprietary documents; 

 make an oral presentation to the PPP Committee staff and legal counsel; and 

 receive written notification from the PPP Committee accepting or rejecting confidentiality requests. 

Failure to take such precautions prior to filing an SOQ may subject confidential or proprietary information to 
disclosure under Sections 9(i) and 9(j) of the PPP Act and/or Section 12.3 of the PPP Regulation. 

The PPP Committee will evaluate all confidentiality requests according to the criteria indicated in the PPP Act 
and the PPP Regulation. The PPP Committee will determine whether or not the requested materials are exempt 
from disclosure. Upon such determination, the Authority will endeavor to maintain the confidentiality of any 
information that a Respondent indicates to be proprietary or a trade secret, or that must otherwise be protected 
from publication according to law, except as required by law or by a court order. In the event that the PPP 
Committee elects to disclose the requested materials, it will provide the Respondent notice of its intent to 
disclose, in which case the Respondent may request the immediate return of such materials prior to disclosure 
by the PPP Committee and they will thereafter form no part of the Respondent’s submission. In no event will the 
Government, the Authority, the PPP Committee or PREPA be liable to a Respondent for the disclosure required 
by law or a court order of all or a portion of an SOQ filed with the Authority. 

Upon execution of the PPP Contract, the PPP Committee is required to make public its report regarding the 
procurement process, which report will contain information related to the qualification, procurement, selection 
and negotiation process, and the information contained in the SOQ, except information that qualifies as trade 
secrets, confidential, proprietary or privileged information of the Respondent or its Team Members clearly 
identified as such by the Respondent, or information that must otherwise be protected from publication according 
to law, as may have been determined by the PPP Committee, unless otherwise required by law or by a court 
order. 

4.6 Use of Confidential Information 

Each Respondent must declare, and agree to be under an obligation to declare, that it does not have knowledge 
of or the ability to avail itself of confidential information of the Government, PREPA or the Authority relevant to 
the Project, except to the extent it has been expressly authorized by the Government, PREPA or the Authority. 
Such confidential information: 

 will remain the sole property of the Government, the Authority or PREPA, as applicable, and the 
Respondent and its Team Members will treat it as confidential; 

 may not be used by the Respondent or its Team Members for any other purpose other than 
submitting an SOQ, RFP submission or the performance of any subsequent agreement relating to 
the Project with the Government, the Authority or PREPA, as applicable; 

 may not be disclosed by the Respondent or any Team Member to any person who is not involved in 
the Respondent’s preparation of its SOQ, RFP submission or the performance of any subsequent 
agreement relating to the Project with the Government, the Authority or PREPA, as applicable, 
without prior written authorization from the party in respect of whom the confidential information 
relates; 

 if requested by the Government, the Authority or PREPA, will be returned or destroyed, as 
appropriate, no later than ten calendar days after such request; and 

 may not be used in any way that is detrimental to the Government, the Authority or PREPA. 
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Each Respondent and its Team Members will be responsible for any breach of the provisions of this Section 4.6 
by any person to whom any of them discloses the confidential information. Each Respondent and its Team 
Members acknowledge and agree that a breach of the provisions of this Section 4.6 would cause the Authority, 
PREPA, the Government and/or their related entities to suffer loss which could not be adequately compensated 
by damages, and that the Authority, PREPA, the Government and/or any related entity may, in addition to any 
other remedy or relief, enforce any of the provisions of this Section 4.6 upon submission of the Respondent’s 
SOQ to a court of competent jurisdiction for injunctive relief without proof of actual damage to the Authority, 
PREPA, the Government or any related entity. 

The provisions in this Section 4.6 will survive any cancellation of this RFQ or the RFP and the conclusion of the 
RFQ Process and the RFP Process. 

4.7 Conflicts of Interest and Ineligible Persons 

Each Respondent Representative submitting an SOQ on behalf of such Respondent and the Team Members of 
such Respondent must declare and continue to be under an obligation to declare all Conflicts of Interest or any 
situation that may be reasonably perceived as a Conflict of Interest that exists now or may exist in the future. A 
“Conflict of Interest” includes any situation or circumstance where in relation to the Project, the Respondent 
submitting an SOQ or any Team Member of such Respondent has other commitments, relationships or financial 
interests that: 

(a) could or could be seen to exercise an improper influence over the objective, unbiased and impartial 
exercise of the Authority’s or PREPA’s independent judgment; or 

(b) could or could be seen to compromise, impair or be incompatible with the effective performance of its 
obligations under the PPP Contract. 

In connection with its SOQ, each Respondent and each Team Member will: 

(a) avoid any Conflict of Interest in relation to the Project; 

(b) disclose to the Authority and to PREPA without delay any actual or potential Conflict of Interest that 
arises during the RFQ Process or at any point in the procurement process; and 

(c) comply with any requirements prescribed by the Authority and PREPA to resolve any Conflict of 
Interest. 

Each Respondent is responsible for ensuring that all persons engaged to provide any type of assistance 
in connection with the Project are in compliance with the provisions of the Ethics Guidelines and, to the 
extent any question exists as to compliance with the Ethics Guidelines, the Respondent should consult 
with the Authority. 

In addition to all contractual or other rights or rights available at law or in equity or legislation, the Authority and 
PREPA may immediately exclude a Respondent or any of its Team Members from further consideration or 
remove the Respondent or any Team Member from the RFQ Process if: 

(a) the Respondent knew, or reasonably should have known, and fails to disclose an actual or potential 
Conflict of Interest; 

(b) the Respondent submitting an SOQ or a Team Member of such Respondent fails to comply with any 
requirements prescribed by the Authority or PREPA to resolve a Conflict of Interest; or  

(c) the Respondent’s Conflict of Interest issue cannot be resolved. 

Pursuant to Section 8.1 of the PPP Regulation, any person, by virtue of its participation in this RFQ Process, 
authorizes the Authority to apply to the relevant competent governmental authority to obtain further information 
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regarding a prospective Respondent and in particular, details of convictions of the offenses listed in 
Section 9(c)(ii) of the PPP Act if the PPP Committee considers it necessary for its selection or evaluation 
process. 
 
4.8 RFQ Miscellaneous Instructions 

Addenda to RFQ 

The Authority reserves the right to amend this RFQ at any time. All amendments to this RFQ will be described in 
written addenda. Copies of each addendum will be available at the Authority’s website: http://www.p3.pr.gov. 
Respondents are encouraged to review the Authority’s web page regularly. All addenda will become part of this 
RFQ. In the event of any conflict in the wording or any issue of interpretation, addenda, when issued, will take 
priority over the original wording in this RFQ and any wording in prior addenda. Each Respondent will, in its 
SOQ, acknowledge receipt of each addendum. Each Respondent is solely responsible to ensure that it and its 
Team Members have received all communications issued by the Authority and PREPA. A failure to obtain any 
such communication is at the sole and absolute risk of the Respondent and its Team Members, and the 
Authority and PREPA accept no responsibility for the failure of any Respondent or Team Member to receive or 
obtain all RFQ information (including addenda). Each response to this RFQ is deemed to be made on the basis 
of the complete RFQ, as amended by any addenda, issued prior to the Submission Deadline. 

Withdrawal of SOQs 

A Respondent may withdraw an SOQ by delivering to the Authority a written request for withdrawal prior to the 
Submission Deadline at the address for delivery of SOQs set forth in Section 4.4 of this RFQ. Any such 
withdrawal does not prejudice the right of a Respondent to submit another SOQ prior to the Submission 
Deadline. 

4.9 Disclaimer 

The information provided in this RFQ, or any other written or oral information provided by the Authority, PREPA, 
the PPP Committee, the Government or their respective officers, employees, advisors, counsel or consultants in 
connection with the Project or the selection process is provided for the convenience of the Respondents only. 
Respondents and their Team Members will make their own conclusions as to such information. Oral 
explanations or instructions from officials, employees, advisors, counsel or consultants of the Authority, PREPA, 
the PPP Committee or any Puerto Rico public agency will not be considered binding on the Authority, PREPA, 
the PPP Committee or the Government. The Authority, PREPA, the PPP Committee, the Government and their 
respective officers, employees, advisors, counsel and consultants make no representation or warranty as to any 
information provided in connection with this RFQ Process or the RFP Process. The accuracy and completeness 
of such information is not warranted by any of them and none of them will have any liability in connection with 
such information or the selection process, all of which liability is expressly waived by each Respondent and each 
Team Member of such Respondent. This RFQ is not an offer to enter into any contract of any kind whatsoever. 

4.10 Reservation of Rights 

In furtherance of the Authority’s mission, the PPP Committee reserves the right to reject any and all SOQs, to 
waive technical defects, irregularities or any informality in SOQs, and to accept or reject any SOQs in its sole 
and absolute discretion. The PPP Committee also reserves the right to postpone the date on which SOQs are 
required to be submitted, or to take any other action it may deem in the best interests of the Authority and 
PREPA. 



Partnership Committee Report ― Puerto Rico Public-Private Partnership for the Electric Power Transmission and Distribution System 	 139

Exhibit C: Request for Qualifications

 

 

Page 27 

In addition, the Authority and PREPA reserve all rights (which rights will be exercisable by the Authority and 
PREPA in their sole and absolute discretion) available to them under applicable laws and regulations, including, 
without limitation, with or without cause and with or without notice, the right to: 

(a) modify the procurement process to address applicable law and/or the best interests of the Authority, 
PREPA and the Government; 

(b) develop the Project in any manner that they deem necessary and change the limits, scope and 
details of the Project; 

(c) if the Authority and PREPA are unable to negotiate a PPP Contract to their satisfaction with a Private 
Partner, terminate the process or pursue other alternatives relating to the Project, or exercise such other 
rights as they deem appropriate; 

(d) cancel the procurement process, as applicable, in whole or in part, at any time prior to the execution 
by PREPA of the PPP Contract, without incurring any cost, obligation or liability whatsoever; 

(e) issue a new request for qualification after withdrawal of this RFQ; 

(f) reject or disqualify any and all SOQs and responses received at any time for any reason without any 
obligation, compensation or reimbursement to any existing or prospective Respondent or Team 
Member; 

(g) modify all dates, deadlines, process, schedule and other requirements set out, described or 
projected in this RFQ; 

(h) terminate evaluations of responses received at any time; 

(i) exclude any Respondent from submitting any response to this RFQ based on the failure to comply 
with any requirements; 

(j) issue addenda, supplements and modifications to this RFQ; 

(k) require direct confirmation of information furnished by a Respondent, additional information from a 
Respondent concerning its response or additional evidence of qualifications to perform the work 
described in this RFQ; 

(l) consider, in the evaluation of any SOQ, any instances of poor performance by a Respondent, Team 
Member or Key Individual that any of the Authority, PREPA or the Government may have experienced 
or experienced by a third party, whether one of the included references or otherwise; 

(m) seek or obtain data from any source that has the potential to improve the understanding and 
evaluation of the responses to this RFQ; 

(n) add or delete Respondent responsibilities from the information contained in this RFQ or any 
subsequent process instruments; 

(o) negotiate with any party without being bound by any provision in its response; 

(p) waive any deficiency, defect, irregularity, non-conformity or non-compliance in any response to this 
RFQ or permit clarifications or supplements to any response to this RFQ, and accept such response 
even if such deficiency, defect, irregularity, non-conformity or non-compliance would otherwise render 
the response null and void or inadmissible; 

(q) add or eliminate facility expansion to or from the Project; 
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(r) incorporate this RFQ or any Respondent’s response to this RFQ or portion thereto as part of the RFP 
Process or any formal agreement with a Private Partner; and 

(s) exercise any other right reserved or afforded to the Authority and PREPA under the PPP Act, the 
PPP Regulation, this RFQ or applicable law. 

This RFQ does not commit either the Authority or PREPA to enter into a contract or proceed with the Project as 
described herein. The Authority, PREPA and the Government assume no obligations, responsibilities or 
liabilities, fiscal or otherwise, to reimburse all or part of the costs incurred or alleged to have been incurred by 
parties considering a response to and/or responding to this RFQ, or in considering or making any submission. All 
of such costs will be borne solely by each Respondent. 

4.11 Limitation of Damages 

Each Respondent, by submitting an SOQ, agrees that in no event will the Authority, PREPA, the PPP 
Committee, the Government or any of their respective directors, officers, employees, advisors, counsel or 
representatives be liable, under any circumstances, for any claim, demand, liability, damage, loss, suit, action or 
cause of action, whether arising in contract, tort or otherwise, and all costs and expenses relating thereto (each, 
a “Claim”), or to reimburse or compensate the Respondent, any Team Member or their respective directors, 
officers, employees, advisors, counsel, accountants and other consultants and representatives, in any manner 
whatsoever, including, without limitation, any costs of preparation of the SOQ or the response to the RFP, loss of 
anticipated profits, loss of opportunity or for any other matter. Without in any way limiting the above, each 
Respondent and Team Member of such Respondent specifically agrees that it will have absolutely no Claim 
against the Authority, PREPA, the PPP Committee or the Government or any of their respective directors, 
officers, employees, advisors, counsel or representatives if any such party for any reason whatsoever: 

 does not select a list of Qualified Respondents; 

 suspends, cancels or in any way modifies the Project or the solicitation process (including 
modification of the scope of the Project or modification of this RFQ or both); 

 accepts any compliant or non-compliant response or selects a list of one or more Qualified 
Respondent(s);  

 under the terms of this RFQ permits or does not permit a Restricted Party to advise, assist or 
participate as part of a Respondent or its Team Members; or, 

 breaches or fundamentally breaches a contract or legal duty of the Authority, PREPA, the PPP 
Committee or the Government, whether express or implied, and each Respondent and each Team 
Member waives any and all Claims whatsoever, including Claims for loss of profits or loss of 
opportunity, if the Respondent is not selected as a Qualified Respondent for any other reason 
whatsoever. 

4.12 Judicial Review  

Judicial review of the selection and award process for qualifications must be pursued in accordance with 
Section 20 (Judicial Review Procedures) of the PPP Act. Only those Respondents who comply with the 
applicable requirements set forth in Section 20 of the PPP Act may request judicial review of a final 
determination that a Respondent is not qualified. Mechanisms for requesting reconsideration before the 
Authority or PREPA will not be available. 

Section 20 establishes the period within which to seek judicial review, for the Puerto Rico Court of Appeals to 
address the writ of review, and to seek a writ of certiorari before the Puerto Rico Supreme Court. Section 20 also 
prescribes the notification requirements and the consequences of seeking such judicial remedies, including that 
if either the Puerto Rico Court of Appeals or the Puerto Rico Supreme Court grants a writ of review or writ of 
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certiorari, as applicable, the procedures for the qualification of respondents, or for the evaluation or selection of 
proposals or negotiation of the PPP Contract by the PPP Committee will not be stayed.  

The qualification determinations of the PPP Committee and the approval of the PPP Contract by the Governor or 
the official onto whom he/she delegates, as provided under Section 9(g)(ii)-(v) of the PPP Act will only be 
overturned upon a finding of manifest error, fraud or arbitrariness. The non-prevailing party will defray the 
expenses incurred by the other parties involved in judicial review proceedings under Section 20 of the PPP Act. 
The Respondent that seeks judicial review may not, under any circumstance, as part of its remedies, claim the 
right to be redressed for indirect, special or foreseeable damages, including lost profits. 

The above is only a succinct summary of Section 20 of the PPP Act and Respondents should review and 
understand such judicial review provisions.
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APPENDIX A: FORM OF RESPONDENT AND TEAM MEMBERS 
CERTIFICATION 
 

[Letterhead of each Respondent or Team Member, as applicable] 

 

Mr. Omar J. Marrero, Esq. — Executive Director 
Puerto Rico Public-Private Partnerships Authority  
Roberto Sánchez Vilella Government Center 
De Diego Avenue, Parada 22 
San Juan, PR 00940-2001 USA 

 

Re: Puerto Rico Electric Power T&D System PPP - Request for Qualifications 

 

Ladies and Gentlemen: 

We have carefully reviewed the Request for Qualifications dated October 31, 2018 (“RFQ”) issued by the Puerto 
Rico Public-Private Partnerships Authority and all other documents accompanying or made a part of the RFQ. 
Capitalized terms used in this certificate have the meanings given to them in the RFQ.  

We acknowledge and agree to comply with all terms and conditions of the RFQ, the attached Statement of 
Qualifications (“SOQ”) and all enclosures thereto. Without limitation, we specifically acknowledge the disclaimer 
contained in Section 4.9 of the RFQ and the limitation of damages contained in Section 4.11 of the RFQ.  

We certify that the information contained in the attached SOQ is true and correct. We further certify that the 
individual who has signed and delivered this certification is duly authorized to submit the attached SOQ on 
behalf of the Respondent or Team Member, as applicable, as its acts and deed and that the Respondent or 
Team Member, as applicable, is ready, willing and able to participate in the RFP Process and perform if awarded 
the PPP Contract.  

We further certify that we are [describe the type of entity or entities (corporation, partnership, LLC, 
etc.)] organized in [indicate the jurisdiction of organization] and the entity contemplated by Respondent and 
Team Members to be the one that shall execute the PPP Contract shall have no impediment to, and shall be 
authorized to do business in Puerto Rico and to enter into a contractual relationship with government entities in 
Puerto Rico, as well as to comply with any other applicable Puerto Rico or U.S. laws and/or requirements. 

We further certify that our directors, officers, controlling shareholders or subsidiaries, parent company and, in the 
case of a partnership, our partners, and any person or entity that may be considered an alter ego or the passive 
economic agent of the Respondent or Team Member, as applicable (each, a “Covered Party”), have not been 
convicted, have not entered a guilty plea and have not been indicted, and probable cause has not been found for 
their arrest, in any criminal proceeding in Puerto Rico, the rest of the U.S. or any foreign jurisdiction, for (i) any of 
the crimes referenced in Articles 4.2, 4.3 or 5.7 of Act No. 1-2012, as amended, known as the Organic Act of the 
Office of Government Ethics of Puerto Rico, (ii) any of the crimes typified in Articles 250 through 266 of Act No. 
146-2012, as amended, known as the Puerto Rico Penal Code or (iii) any of the crimes listed in Act No. 2-2018, 
as amended, known as the Anti-Corruption Code for a New Puerto Rico or any other felony that involves misuse 
of public funds or property, including but not limited to the crimes mentioned in Article 6.8 of Act No. 8-2017, as 
amended, known as the Act for the Administration and Transformation of Human Resources in the Government, 
or under the U.S. Foreign Corrupt Practices Act; no Covered Party is under investigation in any legislative, 
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judicial or administrative proceedings, in Puerto Rico, the rest of the U.S. or any other jurisdiction. The 
Respondent and Team Members are in compliance with all federal, state, local and foreign laws applicable to 
the Respondent or Team Member(s) that prohibit corruption or regulate crimes against public functions or public 
funds, including the U.S. Foreign Corrupt Practices Act.  

We further certify that we shall continue to comply at all times with laws which prohibit corruption or regulate 
crimes against public functions or funds, as may apply to the Respondent or any Team Member, as applicable, 
whether federal, state or Government statutes, including the Foreign Corrupt Practices Act.  

We further certify that no officer or employee of the Authority, PREPA, the PPP Committee, AAFAF, the Energy 
Bureau, the Government, the FOMB or any public agency of Puerto Rico who participates in the selection 
process described in, or negotiations in connection with, the RFQ (nor any member of their families) has an 
economic interest in or is connected with the [Respondent or Team Member, as applicable], and no officer or 
employees of the Authority, PREPA, the PPP Committee, AAFAF, the Energy Bureau, the Government, the 
FOMB or any public agency of Puerto Rico (nor any member of their families) has directly or indirectly 
participated with the [Respondent or Team Member, as applicable] in the preparation of its SOQ.  

We further certify that we are in compliance with the provisions of Act No. 2 of 2018, also known as the 
Anti-Corruption Act 2018.  

We further certify that we have reviewed the provisions of the Authority’s Guidelines for the Evaluation of 
Conflicts of Interest and Unfair Advantages in the Procurement of Public-Private Partnership Contracts, available 
on the Authority’s website: http://www.p3.pr.gov, and that we are in compliance therewith. 

We further certify that this SOQ is made without prior understanding, agreement, connection, discussion or 
collusion with any other person, firm or corporation submitting or participating in the submission of a separate 
SOQ or any officer, employee or agent of the Authority, PREPA, the PPP Committee, AAFAF, the Energy 
Bureau, the Government, the FOMB or any public agency of Puerto Rico; and that the undersigned executed 
this Respondent and Team Members Certificate with full knowledge and understanding of the matters herein 
contained and was duly authorized to do so.  

We further certify that Respondent and Team Members shall not, other than as permitted in the RFQ, attempt to 
communicate in relation to the RFQ, directly or indirectly, with any representative of the Authority, PREPA, the 
PPP Committee, AAFAF, the Energy Bureau, the Government, the FOMB or any public agency of Puerto Rico, 
including any Restricted Parties, or any director, officer, employee, agent, advisor, staff member, counsel, 
consultant or representative of any of the foregoing, as applicable, for any purpose whatsoever, including for 
purposes of: (a) commenting on or attempting to influence views on the merits of the Respondent’s and Team 
Members’ SOQ, or in relation to their SOQ; (b) influencing, or attempting to influence, the outcome of the RFQ 
process, or of the competitive selection process, including the review and evaluation of SOQs or the selection of 
the Qualified Respondents; (c) promoting the Respondent and Team Members or their interests in the Project, 
including in preference to that of other Respondents or Team Members; (d) commenting on or criticizing aspects 
of the RFQ, the competitive selection process, or the Project including in a manner which may give the 
Respondent or its Team Members a competitive or other advantage over other Respondents or their respective 
Team Members; and (e) criticizing the SOQs of other Respondents. 

To the extent the Authority and PREPA determine to submit any of the costs incurred under the PPP Contract 
for federal reimbursement, the Respondent shall be required to comply with all applicable federal certification 
and requirements. 

Federal regulations restrict PREPA from contracting with parties that are debarred, suspended or otherwise 
excluded from or ineligible for participation in federal assistance programs and activities, where the contract is 
funded in whole or in part with federal funds. The Respondent certifies that: 

1. Neither it nor any of its principals (defined at 2 C.F.R. § 180.995), or its affiliates (defined at 2 C.F.R. 
§ 180.905), are excluded (defined at 2 C.F.R. § 180.940) or disqualified (defined at 2 C.F.R. § 180.935) 
from participation in this transaction by any federal department or agency. SAM Exclusions is the list 
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maintained by the General Services Administration that contains the name of parties excluded or 
disqualified, as well as parties declared ineligible under certain statutory or regulatory authority. The 
Respondent may verify its status and the status of its principals, affiliates and any actual or anticipated 
Team Members at www.SAM.gov. 

2. The Respondent agrees to comply with the requirements of 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 
3000, subpart C while this proposal is valid and throughout the period of any contract that may arise 
from this proposal. The Respondent further agrees to include a provision requiring such compliance in 
its lower tier covered transactions.  

3. This certification is a material representation of fact relied upon by the Authority and PREPA. If it is later 
determined that the Respondent did not comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, 
subpart C, in addition to remedies available to the Authority and PREPA, the federal government may 
pursue available remedies, including but not limited to suspension and/or debarment. 

The Respondent further certifies, to the best of its knowledge and belief, that: 

1. No federal appropriated funds have been paid or will be paid, by or on behalf of the Respondent or any 
Team Member, to any person for influencing or attempting to influence an officer or employee of an 
agency, a member of the United State Congress, an officer or employee of the United States Congress 
or an employee of a member of the United States Congress in connection with the awarding of any 
federal contract, the making of any federal grant, the making of any federal loan, the entering into of any 
cooperative agreement and the extension, continuation, renewal, amendment or modification of any 
federal contract, grant, loan or cooperative agreement. 

2. If any funds other than federal appropriated funds have been paid or will be paid to any person for 
influencing or attempting to influence an officer or employee of any agency, a member of the 
United States Congress, an officer or employee of the United States Congress or an employee of a 
member of the United States Congress in connection with this federal contract, grant, loan or 
cooperative agreement, the undersigned shall complete and submit Standard Form- LLL, “Disclosure 
Form to Report Lobbying,” in accordance with its instructions. 

3. The undersigned shall require that the language of this certification be included in the award documents 
for all sub-awards at all tiers (including subcontracts, sub-grants and contracts under grants, loans and 
cooperative agreements) and that all sub-recipients shall certify and disclose accordingly. 

4. This certification is a material representation of fact upon which reliance was placed when this 
transaction was made or entered into. Submission of this certification is a prerequisite for making or 
entering into this transaction imposed by 31, U.S.C. § 1352 (as amended by the Lobbying Disclosure 
Act of 1995). Any person who fails to file the required certification shall be subject to a civil penalty of not 
less than $10,000 and not more than $100,000 for each such failure. 

The undersigned Respondent and Team Members acknowledge that any violation or misrepresentation with 
respect to the above will prohibit their participation in any procurement process under the PPP Act and other 
applicable laws of Puerto Rico and, therefore, will be disqualified from participating hereunder. 

The attached SOQ shall be governed by and construed in all respects according to the laws of Puerto Rico and 
the terms of the RFQ.  

Our business address is:  

[Insert business address]  
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Yours faithfully,  

[Insert appropriate signature block for signature by a person duly authorized to bind the Respondent or Team 
Member]  
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APPENDIX B: FORM OF DOCUMENT ACKNOWLEDGEMENT & 
CONTACT INFORMATION 
 

[Letterhead of the Respondent] 

 

Mr. Omar J. Marrero, Esq. — Executive Director 
Puerto Rico Public-Private Partnerships Authority  
Puerto Rico Fiscal Agency and Financial Advisory Authority Building, 3rd Floor  
Roberto Sánchez Vilella Government Center 
De Diego Avenue, Parada 22 
San Juan, PR 00940-2001 USA 
 

Ladies and Gentlemen: 

I, [Name of Respondent Representative] in my capacity as [Title] of [Name of the Respondent], acknowledge on 
behalf of the Respondent and each Team Member that the Respondent (for itself and each anticipated Team 
Member) was able to access the Puerto Rico Public-Private Partnerships Authority (the “Authority”) web site and 
downloaded the following documents regarding the Request for Qualifications (“RFQ”) for the Puerto Rico 
Electric Power T&D System PPP (the “Project”), issued by the Authority on October 31, 2018. Our contact 
information for further notifications is included below. We accept the transmission of such additional notifications 
via electronic communications, but acknowledge and accept that we shall have the responsibility of periodically 
checking in the Public-Private Partnership Authority website (http://www.p3.pr.gov) for any and all official 
communications regarding the RFQ and other stages of the procurement process for the Project. 

Document/File Title      Date Received/Downloaded 

Respondent Representative Signature 

Date 

Contact Information: [Respondent Representative name, title, company, address, electronic mail, telephone 
number] 
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PO Box 42001 • San Juan, PR 00940-2001 • Teléfono (787) 722-2525 •   www.p3.pr.gov

Qualification Analysis and Shortlist Report 

Puerto Rico Electric Power Transmission and Distribution System 

January 16, 2019 
San Juan, Puerto Rico  

TO: Members of the Partnership Committee 

FROM: Puerto Rico Public-Private Partnerships Authority 

RE: Puerto Rico Electric Power Transmission and Distribution System Project

On October 31, 2018, the Puerto Rico Public-Private Partnership Authority (the “Authority”), 
acting in collaboration with the Puerto Rico Electric Power Authority (“PREPA”), issued a 
Request for Qualifications (the “RFQ”) from companies and consortia interested in managing and 
operating Puerto Rico’s electric power transmission and distribution (“T&D”) system, including 
the administration of federal disaster recovery funding (the “Project”) through a public-private 
partnership (“PPP”).  

In response to the RFQ, the Authority received statements of qualifications (the “SOQs”) from 
five (5) prospective proponents (“Respondents”). This Qualification Process Report (this 
“Report”) describes the process followed to evaluate such SOQs and determine if the Respondents 
are qualified to participate as proponents in the next stage of the Project, which is the Request for 
Proposal (“RFP”) stage. Moreover, this Report sets forth the official list of the qualified 
Respondents selected by the Authority to proceed to the RFP stage. This Report consist of six (6) 
sections: (I) Background of the Project; (II) Background of the Qualification Process; (III)
Description of the Evaluation Criteria; (IV) Description of each Respondent; (V) Outcome of SOQ 
Evaluations; and (VI) Conclusion. 

Capitalized terms used but not otherwise defined in this Report have the meaning ascribed to them 
in, as applicable, the Public-Private Partnership Authority Act, Act No. 29-2009, as amended (“Act 
29”), the Puerto Rico Electric System Transformation Act, Act No. 120-2018, as amended (“Act 
120”), the Regulation for the Procurement, Evaluation, Selection, Negotiation and Award of 
Participatory Public-Private Partnerships Contracts under Act No. 29-2009, as amended (the 
“Regulation”), and the RFQ.
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January 16, 2019

2

I. Background on the Project

The Authority, in collaboration with PREPA, is interested in procuring a long-term public-private 
partnership contract (“PPP Contract”) to manage, operate, maintain, rehabilitate, repair, 
refurbish, replace, improve and expand, as needed, Puerto Rico’s T&D system. This is a historic 
Project by which the Government of Puerto Rico (the “Government”) seeks to transform the T&D 
system into a world-class electrical grid. The Project is a key economic development initiative for 
Puerto Rico. 

PREPA is a public corporation and instrumentality of the Government, created pursuant to Act 
No. 83-1941 of May 2, 1941, as amended. Its purpose is to provide electric power in a reliable 
manner, contribute to the general welfare and the sustainable development of Puerto Rico and 
maximize the benefits while minimizing the social, environmental and economic impacts of 
electric energy generation and distribution. PREPA’s current objectives include reducing energy 
costs, promoting smart energy consumption and protecting the environment. 

The T&D system interconnects PREPA’s power plants with major switching and load centers 
throughout Puerto Rico. The T&D system currently has 1,115 miles of transmission lines (230 kV 
and 115 kV), 1,376 miles of subtransmission lines (38kV) and 31,628 miles of distribution lines 
(13.2 kV through 4.16 kV). The T&D system includes 178 transmission centers, 60 115 kV 
substations, 279 38 kV substations and 822 private substations.  

Prior to Hurricane Irma (“Irma”) and Hurricane Maria (“Maria”), which impacted Puerto Rico in 
September 2017, the T&D system already faced numerous challenges, including a significant lag 
in technological upgrades, an aging and deteriorated system, high vulnerability to weather 
conditions, inconsistent customer support and collections operations and limited access to capital 
markets. The damage caused by Irma and Maria exacerbated these challenges and raised new ones.  

Puerto Rico needs an upgraded grid to increase reliability and resiliency, reduce cost, facilitate 
distributed generation and allow for the economic recovery of Puerto Rico. Pursuant to Act 120,
PREPA is authorized to carry out PPP transactions with respect to any function, service or facility 
of PREPA, including the T&D system. In turn, Act 120 designates the Authority as the only 
government entity authorized to determine and to be responsible for the functions, services or 
facilities for which PPPs will be established, subject to the priorities, objectives and principles 
established in the energy public policy and regulatory framework to be developed by the 
Government pursuant to Act 120. 

The Project contemplates PREPA entering into a PPP Contract with a private sector company or 
consortium (such private sector company or consortium, the “Private Partner”). Throughout the 
term of the PPP Contract, the Government will retain ownership of and title to all T&D assets and 
the Private Partner will manage and operate the T&D system, as well as assist with the procurement 
associated with, and the management and deployment of, federal funds received for the restoration 
of the T&D system.
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As currently envisioned, a single Private Partner will assume all rights and responsibilities related 
to the operation, maintenance and management of the T&D system. These rights and 
responsibilities are expected to include, among others, the following: 

• operation and maintenance of the T&D assets and system, including street lights and 
meters;

• control center operations, including generation scheduling and economic system 
dispatch; 

• integration of renewable generation and distributed energy resources; 

• power procurement; 

• end-customer metering, service and support (including billing and collections); 

• new service requests for secondary and primary connected customers; 

• outage management and restoration;  

• coordination of emergency planning and storm restoration and recovery; 

• interfacing with regulators, including with respect to environmental compliance;

• general system planning, including sourcing, designing and implementing system 
growth and improvement;  

• acting as a servicer in connection with any charges imposed in respect of legacy 
obligations; and 

• ongoing public reporting. 

In addition to the services typically performed by the operator of a T&D system, the Authority 
intends for the Private Partner to administer the federal disaster recovery funding available for the 
restoration of the T&D system. Under certain circumstances, the Private Partner may have the 
opportunity to make capital investments in the T&D system not otherwise paid for by federal 
disaster recovery funding.  

Under the structure currently contemplated for the Project, the Private Partner’s compensation will 
consist of a regulated base management fee, which will be supplemented by performance-based 
compensation payments linked to established performance standards.1 The Authority is seeking a
Private Partner capable of meeting or exceeding established operational and performance standards 

1 Subject to outcome of the contract review and comment process and subsequent negotiations with the relevant 
participants in the RFP process. 
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while complying with applicable rate and performance regulations. 

II. Background on Qualification Process

Pursuant to Act 29 and the Regulation, the board of directors of the Authority established a 
Partnership Committee for the Project on August 22, 2018 (the “Partnership Committee”). The 
Partnership Committee has the duty and responsibility to evaluate and prequalify those 
Respondents most suitable to participate in the RFP process as proponents for the Project. 

Section 3.1 of the Regulation grants the Partnership Committee ample discretion to support its 
functions by way of contracting advisors for such purposes. Section 3.1 of the Regulation provides 
that the Partnership Committee may “contract, on behalf of the Authority, advisors, experts or 
consultants with the knowledge necessary to assist the Partnership Committee and the Authority 
in the adequate discharge of their functions.” 

Likewise, Section 3.5 of the Regulation authorizes the Authority to “contract with consultants, 
advisors or agents to assist the Authority and the Partnership Committee in the review of the 
Proposals and the selection and negotiation process for a Partnership, and provide any other 
assistance that is deemed necessary or appropriate in connection with an Award of a Partnership 
Contract.” 

Accordingly, the advisors engaged to assist the Authority and the Partnership Committee 
throughout the Project’s development and the issuance of the RFQ include the following, among 
others:2

• Cleary Gottlieb Steen & Hamilton LLP; 

• CPM PR, LLC; and

• Pietrantoni Méndez & Alvarez, LLC. 

The Regulation authorizes the Partnership Committee to qualify a limited number of Respondents 
in order to arrive at a shortlist for the Project. In Section 1.4 of the RFQ, the Partnership Committee 
(i) established that the aim of the RFQ is to enable the Partnership Committee to identify 
Respondents that, based on their SOQ, are deemed qualified by the Partnership Committee to 
participate in the RFP process (“Qualified Respondents”) and (ii) notified prospective 
respondents of the Authority’s right to limit in its absolute discretion the number of Respondents 
it considers to be qualified in order to arrive at a shortlist of Qualified Respondents that allows for 
an orderly procurement. Furthermore, the RFQ established specifically that the Partnership 
Committee reserves the right to disqualify a Respondent for any of the reasons stated in Sections 

2 The Authority is also working with Citigroup Global Markets Inc., an advisor to the FOMB, and Ankura 
Consulting Group, LLC, an advisor to PREPA.
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8.1 and 8.2 of the Regulation, or if the Respondent:  

• is ineligible to submit a proposal on one or more grounds specified in Act 120, Act 29 
or the Regulation;  

• fails to satisfy the standards established by the Partnership Committee with respect to 
the Respondent’s required financial condition, or technical or professional ability and 
experience (as set forth in Section 4 of the RFQ); or  

• fails to comply with the requirements of Sections 9(a) and/or 9(d) of Act 29, as 
applicable. 

Pursuant to Section 8(b) of Act 29 and Section 3.1 of the Regulation, the Partnership Committee 
evaluated the SOQs and selected those Respondents best qualified to undertake the Project to 
proceed as Qualified Respondents. Specifically, the Partnership Committee evaluated each SOQ 
by considering the extent to which Respondents satisfied the evaluation criteria established in 
Section 4 of the RFQ, as described below (the “Evaluation Criteria”):

• compliance with requirements of Act 120 and Act 29; 

• required technical or professional ability or experience; and

• required financial condition. 

The Partnership Committee reviewed each of the five (5) SOQs and scored each Respondent 
according to the strength to which its SOQ satisfied the Evaluation Criteria. Each Respondent was 
scored five times—once by each member of the Partnership Committee—resulting in five (5) sets 
of five (5) scores. The five sets of scores for each Respondent were averaged into a single set of 
scores, which produced an average aggregate score for each Respondent (the “Average Aggregate 
Score”). The review and evaluation process was conducted and completed by the Partnership 
Committee over several meetings held to assess and discuss the SOQs received in connection with 
the RFQ.

III. Description of the Evaluation Criteria

In order to provide an objective and transparent evaluation method, Respondents were evaluated 
pursuant to Section 8(b) of Act 29 and Section 3.1 of the Regulation, and by considering the extent 
to which Respondents satisfied the evaluation criteria and requirements and procedures established 
in Sections 3 and 4 of the RFQ (the “Evaluation Criteria”). Specifically, Respondents were 
evaluated by reference to the following Evaluation Criteria:

Part 1 - Compliance with Requirements of Act 29 and Act 120 (Pass/Fail)

Each SOQ submitted pursuant to the RFQ was reviewed to determine whether it satisfied the 
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requirements under Act 29, Act 120 and the Regulation in the following areas: 

1.1 Respondents that are corporations, partnerships or any other legal entity, whether 
based in the U.S., including Puerto Rico, or elsewhere in the world, were required 
to be properly registered, or demonstrate that they were capable of being properly 
registered, to do business in Puerto Rico at the time of the execution of the PPP 
Contract, and comply with all applicable Puerto Rico and U.S. laws and/or 
requirements.

1.2 Each Respondent and each Team Member was required to certify that:

(a) neither it nor any of its directors, officers, controlling shareholders or 
subsidiaries, nor its parent company, nor in the case of a partnership, any of 
its partners, nor any person or entity that may be considered an alter ego or 
the passive economic agent of the Respondent or Team Member, as 
applicable, (each, a “Covered Party”), has been convicted, entered a guilty
plea, been indicted or had probable cause found for their arrest in any 
criminal proceeding in Puerto Rico, the rest of the U.S. or any foreign 
jurisdiction for: 

i. any of the crimes referenced in Sections 4.2, 4.3 or 5.7 of Act No. 
1-2012, as amended, known as the Organic Act of the Office of 
Government Ethics of Puerto Rico;  

ii. any of the crimes typified in Sections 250 through 266 of Act No. 
146-2012, as amended, known as the Puerto Rico Penal Code; or  

iii. any of the crimes listed in Act No. 2-2018, as amended, known as 
the Anti-Corruption Code for a New Puerto Rico or any other felony 
that involves misuse of public funds or property, including but not 
limited to the crimes mentioned in Section 6.8 of Act No. 8-2017, 
as amended, known as the Act for the Administration and 
Transformation of Human Resources in the Government, or under 
the U.S. Foreign Corrupt Practices Act; nor is any Covered Party 
under investigation in any legislative, judicial or administrative 
proceedings, in Puerto Rico, the rest of the U.S. or any other 
jurisdiction; 

(b) it is in compliance and shall continue to comply at all times with all federal, 
state, local and foreign laws applicable to the Respondent or Team 
Member(s) that prohibit corruption or regulate crimes against public 
functions or public funds, including the U.S. Foreign Corrupt Practices Act;

(c) it completed the SOQ without prior understanding, agreement, connection, 
discussion or collusion with any other person, firm or corporation 
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submitting or participating in the submission of a separate SOQ or any 
officer, employee or agent of the Authority, PREPA, the Partnership 
Committee, the Puerto Rico Fiscal Agency and Financial Advisory 
Authority (known by its Spanish acronym “AAFAF”), the Puerto Rico 
Energy Bureau created by Act 57-2014, as amended, to regulate, monitor 
and enforce the energy public policy of the Government (“PREB”), the 
Government, the Financial Oversight and Management Board for Puerto 
Rico (the “FOMB”) or any public agency of Puerto Rico; and 

(d) except as provided in Section 1.9 of the RFQ, it shall not attempt to 
communicate in relation to the RFQ, directly or indirectly, with any 
representative of the Authority, PREPA, the Partnership Committee, 
AAFAF, the Energy Bureau, the Government, the FOMB or any public 
agency of Puerto Rico, including any Restricted Parties or any director, 
officer, employee, agent, advisor, staff member, counsel, consultant or 
representative of any of the foregoing, as applicable, for any purpose 
whatsoever, including for purposes of: 

i. commenting on or attempting to influence views on the merits of the 
Respondent’s and Team Members’ SOQ, or in relation to their SOQ;

ii. influencing, or attempting to influence, the outcome of the RFQ 
process or of the competitive selection process, including the review 
and evaluation of SOQs or the selection of the Qualified 
Respondents;  

iii. promoting the Respondent and Team Members or their interests in 
the Project, including in preference to that of other Respondents or 
Team Members; 

iv. commenting on or criticizing aspects of the RFQ, the competitive 
selection process or the Project, including in a manner which may 
have given the Respondent or its Team Members a competitive or 
other advantage over other Respondents or their respective Team 
Members; or

v. criticizing the SOQs of other Respondents. 

Respondents could satisfy requirements 1.1 and 1.2 by completing the Form of Respondent 
Certification included as Appendix A to the RFQ. 

Part 2 - Background and Team Information (10%) 

Respondent and Team Member(s) were encouraged to provide enough supporting information and 
details to enable the evaluators to perform a thorough evaluation of their strengths, roles and 
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responsibilities. This included the following: 

2.1 Respondents were required to provide a description of the Respondent and all Team 
Members that identified:

(a) anticipated roles, functions and overview of business operations; 

(b) jurisdiction, form of entity organization, ownership structure and 
capitalization;

(c) currently and formerly owned or controlled electric utility operating 
companies; 

(d) anticipated legal relationships (e.g., joint ventures, partnerships) and 
percentage ownership interest;

(e) up to five (5) individuals who are expected to play an important role in the 
Project on behalf of Respondent and Team Member(s) (the “Key 
Individuals”) and their roles;

(f) instances, if relevant, in which Respondent and Team Member(s) had 
previously worked together; 

(g) evidence of experience carrying out major infrastructure projects;

(h) evidence and tenor of operations and management experience in electric 
power T&D (including experience with system dispatch, power purchase 
and/or operating agreements); and 

(i) experience administering federal disaster relief funding.

2.2 A list of technical, financial, legal, accounting or other advisors that the 
Respondents or any Team Member(s) had engaged or intended to engage in 
connection with the Project. 

2.3 Respondents were expected to have current or past large-scale electric utility 
operations and management experience. As such, Respondents or at least one Team 
Member were required to demonstrate that their current or previous electric utility 
operations and management fulfills the following criteria on a sustained basis: 

(a) at least 250,000 customers; 

(b) electric utility T&D rate base of at least US$2 billion; and

(c) at least 1,000 employees. 
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2.4 Respondents were required to provide resumes (indicating overall experience and 
any specific experience relevant to the nature and scope of the Project) for the Key 
Individuals. Respondents were expected to identify an anticipated management 
team comprised of individuals with at least ten (10) years of relevant electric utility 
managerial experience for all executive-level positions. 

Part 3 - Financial Capabilities (30%)

The evaluation of the financial capabilities of each SOQ was examined in accordance with the 
criteria set out below: 

3.1 Financial Capacity of Team: Respondents were required to demonstrate adequate 
financial wherewithal to fulfill the terms of the PPP Contract. Each Respondent or, 
if a consortium, at least one Team Member, must provide:

(a) evidence of demonstrated track record of earned return on equity (ROE) 
approximating regulatory authorized return on equity (ROE); 

(b) evidence of experience with formal regulatory proceedings or similar rate 
justification proceedings in a U.S. or similar regulatory jurisdiction (may be 
full rate case proceedings or a private rate case settlement); 

(c) credit ratings (if any); and 

(d) copies of audited financial statements, Form 10-Ks or similar types of 
annual reports for the past two years, together with any other relevant 
financial information.

3.2 Ability to Raise Financing: Respondent must provide specific evidence 
demonstrating their ability to raise financing. Specific factors assessed include: 

(a) capability of raising significant quantities of debt and equity in the current 
capital markets;

(b) the number and size of past relevant transactions; and

(c) specific experiences on past relevant transactions.

At a minimum each Respondent or at least one Team Member was required to provide evidence 
of at least five (5) debt or equity raises, each of at least US$100 million in proceeds.

Part 4 - Technical & Operational Capabilities (50%)

The evaluation of the technical and operational capabilities of each SOQ was examined in 
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accordance with the criterion set out below: 

4.1 Respondents were required to demonstrate their technical and operational 
capabilities to fulfill the terms of the PPP Contract. Detailed evidence on the 
following criteria was required for Respondent or at least one (1) Team Member: 

(a) for the past five (5) years, operational metrics including SAIDI, SAIFI, 
CAIDI (customer average interruption duration index per the most recent 
key performance indicators published by the American Public Power 
Association), and OSHA (Occupational Safety and Health Administration) 
recordable events within acceptable industry standards for U.S. mainland 
utilities;

(b) track record of sustained customer satisfaction;

(c) experience with at least three (3) large scale T&D projects, each with total 
investment of at least US$50 million;

(d) certification of no significant or sustained environmental regulation 
violations; and 

(e) sustained history of reasonable customer rates (taking into account any 
unique local challenges).  

Respondents and Team Member(s) were asked to aim to provide sufficient 
evidence to demonstrate an intimate understanding of the power and electric 
utility industry, especially as it applies to owning, operating and dispatching 
large-scale electric utility T&D infrastructure. The RFQ indicated that operations, 
maintenance, improvements, vegetation management, customer service, 
community relations, safety and environmental responsibility were a key focus. 

4.2 Respondents and Team Member(s) were encouraged to describe their degree of 
experience: 

(a) coordinating the safe, reliable and economic dispatch of electric utility 
systems, particularly those with significant reliance on renewable energy 
resources; 

(b) negotiating and executing power supply agreements, including tolling, take-
or-pay or similar types of power supply agreements;  

(c) operating electric utility T&D infrastructure on an island or other stranded 
location in both urban and rural settings and under challenging natural 
circumstances, such as mountainous regions and dense vegetation growth;  
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(d) operating electric utility T&D infrastructure in a natural disaster-prone 
region, including hurricanes, flooding, earthquakes and wildfires, and 
experience with post-event restoration and electrification; 

(e) system planning taking into account long-term customer demand 
projections to be met with electric supply, which may include integrated 
resource planning;  

(f) managing disaster recovery operations, federal disaster relief funding and 
relationships with relevant government entities; and 

(g) operating electric utility T&D infrastructure that incorporates significant 
and expanding renewable project interconnection requests, generation 
capacity, distributed generation, advanced grid technology implementation, 
energy efficiency initiatives, energy storage and micro grids (if any).

Part 5 - Safety Performance (10%)

The evaluation of the safety performance capabilities of each SOQ was examined in accordance 
with the criterion set out below: 

5.1 Respondents and Team Member(s) were required to demonstrate (a) their ability to 
address and resolve safety issues and (b) their knowledge of safety strategies and 
methodologies. Respondents and Team Member(s) were required to submit copies 
of the Occupational Safety and Health Administration (OSHA) 300 forms for the 
past three (3) years, only as related to electric utility operations. If not applicable, 
Respondents and Team Member(s) were required to present a document explaining 
the reasons for not submitting the form.

Part 6 - Compliance with SOQ Requirements and Procedures (Pass/Fail)

Each SOQ submitted pursuant to the RFQ was reviewed to determine whether it satisfied the 
following Requirements and Procedures set forth in the RFQ:

6.1 Respondents were required to prepare their SOQs in English, comply with the 
specifications set forth in the RFQ and include the following components and 
sections in their SOQs:

(a) cover page (including identification of all management Team Members); 

(b) cover letter (two (2) pages maximum); 

(c) table of contents; 

(d) executive summary (two (2) pages maximum); and
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(e) the specific requirements set forth in Section 3 of the RFQ (as outlined 
above): 

i. Part 1: Compliance with the Requirements of Act 29 and Act 120 
(no page limit); 

ii. Part 2: Background & Team Information (fifteen (15) pages 
maximum); 

iii. Part 3: Financial Capabilities (ten (10) pages maximum) ; 

iv. Part 4: Technical & Operational Capabilities (fifty (50) pages 
maximum); and

v. Part 5: Safety Performance (no page limit).

6.2 Respondents were required to:  

(a) deliver a physical copy of its original, completed SOQ to the Authority by 
5:00 pm AST on the Submission Deadline; and  

(b) submit one (1) originally executed SOQ, with signatures in blue ink and 
marked as “Original”, and four copies along with one copy in portable 
document format (PDF) on a CD or USB flash drive. 

Respondents were given the option to submit responses in Word or PowerPoint 
templates.

6.3 Each Respondent was required to declare, and agree to be under an obligation to 
declare, that it does not have knowledge of or the ability to avail itself of 
confidential information of the Government, PREPA or the Authority relevant to 
the Project, except to the extent it has been expressly authorized by the 
Government, PREPA or the Authority.

IV. Description of each Respondent 

The Authority received five (5) responses to the RFQ from the following Respondents: 

• Duke Energy Corporation (“Duke”);

• Exelon Corporation (“Exelon”);

• ITC Holdings, Corp (“ITC”); 

• Public Service Enterprise Group Incorporated (“PSEG”); and
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• a consortium comprised of ATCO Ltd. (“ATCO”), Innovative Emergency 
Management, Inc. (“IEM”) and Quanta Services, Inc. (“Quanta,” and together with
ATCO and IEM, the “Quanta Consortium”). 

The table below indicates the order and times in which the SOQs were received.

Submission of SOQs

No. Respondent Date Time

1 Duke December 4, 2018 4:15 pm AST

2 PSEG December 4, 2018 4:28 pm AST 

3 Quanta Consortium December 5, 2018 10:23 am AST

4 Exelon December 5, 2018 4:54 pm AST 

5 ITC December 5, 2018 4:56 pm AST 

Below is a brief description of each of the Respondents. These descriptions are provided merely 
for ease of reference  and summarize each Respondent’s principal characteristics. The Partnership 
Committee evaluated all Respondents in accordance with the criteria set forth in the RFQ and
strictly based upon the information provided in their SOQs. The Respondents are listed in 
alphabetical order.

1. Duke

• Duke is an energy holding company headquartered in Charlotte, NC, and owns Duke 
Energy Carolinas, Duke Energy Progress, Duke Energy Florida, Duke Energy Indiana 
and Duke Energy Ohio, which are regulated utilities.  

• Duke’s utilities (i) employ more than 28,000 people and (ii) serve approximately 7.6 
million customers covering 95,000 square miles across six states. Duke’s T&D system 
spans more than 295,000 line miles. 

• Duke’s large-scale projects include, among others, (i) the modernization of the energy 
generation and T&D infrastructure in the western regions of North Carolina and South 
Carolina for US$2 billion, (ii) a T&D and storage system infrastructure improvement 
project in Indiana for $1.4 billion and (iii) three (3) microgrid development projects in 
North Carolina. 

2. Exelon 

• Exelon is a utility services holding company engaged, through Exelon Generation, in 
the energy generation business, and through Commonwealth Edison Company, PECO 
Energy Company, Baltimore Gas and Electric Company, Potomac Electric Power 



Partnership Committee Report ― Puerto Rico Public-Private Partnership for the Electric Power Transmission and Distribution System 	 163

Exhibit D: Qualification Analysis and Shortlist Report

Partnership Committee
Qualification Analysis and Shortlist Report
Puerto Rico Electric Power Transmission and Distribution System Project 
January 16, 2019

14

Company, Delmarva Power & Light Company and Atlantic City Energy Company in 
the energy delivery business, organized under Exelon Utilities.  

• Exelon serves over 8.9 million utility electric customers and 1.3 million utility gas 
customers across the six (6) utilities.

• Exelon had operating revenues of US$33.5 billion in 2017.  

3. ITC

• ITC has 16,000 circuit miles of transmission in four (4) operating companies across 
seven states with approximately 700 employees. The company has invested US$7.5
billion to improve, harden and expand the T&D system and facilitate interconnection 
of over 7,200 MW of renewable generation resources. Additionally, ITC’s parent 
company, Fortis, Inc., owns and operates nearly 90,000 miles of distribution lines 
across the Fortis family of affiliates.

• ITC’s large-scale projects under development include, among others, (i) a 73-mile, 
1,000 MW, bi-directional, submarine HVDC line under Lake Erie connecting Ontario, 
Canada to Pennsylvania, and (ii) a 2,000 MW, closed-loop pumped storage hydro 
facility in northwest Arizona.

4. PSEG

• PSEG has approximately US$43 billion of assets and a market capitalization of 
approximately US$27 billion. 

• PSEG has four principal, wholly-owned, direct subsidiaries:  

o Public Service Electric and Gas Company, an electric transmission and distribution 
and gas distribution utility with over 100 years of operations, over 2.2 million 
electric customers and 1.6 million gas customers, and approximately 7,200 
employees.

o PSEG Power LLC, a generation business, which has interests in approximately 
13,000 MW of capacity and has approximately 2,400 employees. 

o PSEG Long Island LLC, which operates and manages Long Island Power 
Authority’s T&D system.

• PSEG’s large scale projects include a project in New Jersey to upgrade overhead 
transmission lines to 230kV in 12 stations worth approximately US$739 million, and a 
US$975 million project to upgrade overhead transmission line (50 miles) and 
underground transmission lines (19 miles) in 11 stations.  
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5. Quanta Consortium 

• Quanta is an integrated infrastructure solutions provider for the electric power, oil and 
gas and telecommunication industries in North America with over 41,000 employees 
and over US$10.5 billion in annual revenues.  

• ATCO is an experienced operator of T&D systems, as well as natural gas T&D utilities 
in North America. ATCO operates over 54,000 miles of T&D lines, servicing a territory 
covering over 165,000 square miles, and employs approximately 7,000 people. 

• IEM is a global security consulting firm specializing in emergency management. IEM 
is currently managing recovery efforts for Hurricane Harvey in Texas, Hurricanes Irma, 
Matthew, and Hermine in Florida, Hurricane Matthew in North Carolina, Hurricane 
Sandy in New Jersey and New York, and the great floods of 2016 in Louisiana. 
Combined with existing projects, IEM is currently managing 1,208 IEM and 
subcontractor staff for programs totaling billions in federal dollars.

• Quanta and ATCO have worked together on an extensive list of large scale projects 
over the past ten (10) years, including PPP projects involving the 500 kV western Fort 
McMurray transmission line and the 500 kV eastern Alberta transmission line. 

V. Outcome of SOQ Evaluations  

In accordance with the authority granted to the Partnership Committee’s pursuant to Act 29, Act 
120 and the Regulation, the Authority and its advisors assisted the Partnership Committee in 
evaluating each of the SOQs. The Partnership Committee subsequently met with the Authority and 
its advisors to discuss the SOQs. In particular, the Authority and its advisors provided the 
Partnership Committee with an overview of each Respondent and its SOQ and an analysis of their 
observations and recommended scoring pursuant to the Evaluation Criteria.  

After reviewing the Authority’s assessment of the SOQs, the Partnership Committee conducted a 
comprehensive analysis of the SOQs in light of the objectives and needs of the Project. Based on 
this analysis and subsequent discussions, the Partnership Committee (i) calculated each 
Respondent’s Average Aggregate Score and (ii) determined the shortlisted Respondents who 
would be invited to participate in the RFP process. 
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The table below breaks down each Respondent’s Average Aggregate Score based on compliance 
with the Evaluation Criteria.

Evaluation Criteria 

Duke Exelon ITC PSEG Quanta 
Consortium

Part 1 Pass Pass Fail Pass Pass

Part 2 8.3% 9.6% 7.7% 9.6% 9.8% 

Part 3 30.0% 30.0% 8.0% 28.0% 27.0% 

Part 4 45.0% 47.0% 26.0% 47.0% 49.0% 

Part 5 9.5% 10.0% 5.5% 9.5% 9.5% 

Part 6 Pass Pass Fail Pass Pass

Average Aggregate 
Score 92.8% 96.6% 47.2% 94.1% 95.3% 

Based on the results summarized in the table above and in accordance with the authority granted 
to it pursuant to Act 29, Act 120 and the Regulation, the Partnership Committee decided to shortlist 
the following four (4) Respondents to participate in the RFP process:

• Duke; 

• Exelon;  

• PSEG; and

• the Quanta Consortium. 

The table below indicates how the Respondents who qualified to proceed to the RFP stage ranked 
based on the Average Aggregate Scores (pursuant to the scoring described above). 

Ranking of Qualified Respondents

Respondent Average Aggregate Score Rank

Exelon 96.6% 1

Quanta Consortium 95.3% 2

PSEG 94.1% 3

Duke 92.8% 4
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The Partnership Committee decided to disqualify ITC from the RFQ process for failure to comply 
with the following requirements:

• Failure to complete the Form of Respondent Certification (Appendix A to the RFQ) or 
provide a statement stating that the Respondent shall comply with all applicable Puerto 
Rico and U.S laws and/or requirements, as required by Part 1 (Section 3 of the RFQ). 

• Failure to complete the Form of Document Acknowledgement & Contact Information
(Appendix B to the RFQ) for all future communications between the Authority and the 
Respondent, as required by Part 1 (Section 3 of the RFQ). 

• Failure to submit one copy of the SOQ in portable document format (PDF) on a CD or 
USB flash drive, as required by Part 6 (Section 4.4 of the RFQ). 

• Failure to declare that it did not have knowledge of, or the ability to avail itself of, 
confidential information of the Government, PREPA or the Authority relevant to the 
Project, except to the extent it has been expressly authorized by the Government, PREPA 
or the Authority, as required by Part 6 (Section 4.6 of the RFQ). 

In addition, the Partnership Committee believes that the four (4) shortlisted Respondents 
demonstrated significantly higher operational and/or financial capabilities to meet all of the 
Project’s objectives than ITC, as evidenced by the fact that each of the shortlisted Respondents 
received an Average Aggregate Score of over ninety percent (90%), whereas ITC received an 
Average Aggregate Score that was below fifty percent (50%). 

The Partnership Committee carefully considered the number of Respondents that would be 
qualified for inclusion in the shortlist, in accordance with its right to shortlist under the Regulation 
and the RFQ. In determining the size of the shortlist, the Partnership Committee considered various 
factors, including: (i) selecting the best qualified Respondents for the Project; (ii) the need to 
maximize competitive tension in the procurement process for the Project; and (iii) ensuring an 
efficient and effective procurement process during the RFP stage. The Partnership Committee 
believes that the number of shortlisted Respondents achieves a desirable balance for the next phase 
of the process. 

VI. Conclusion 

The shortlisted Respondents will provide the RFP process with the necessary competitive bidding 
environment needed to achieve the objectives of the Authority and the Government for this 
procurement process and meet the public policy considerations set forth in Act 120 and Act 29. 
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Approved and received by the Partnership Committee Members:  

Original copy signed Original copy signed
Christian Sobrino, Esq.
CEO & President
Fiscal Agency and Financial Advisory 
Authority 

Edison Aviles
Chairman  
Puerto Rico Energy Bureau

Original copy signed Original copy signed
José Ortiz
Executive Director
Puerto Rico Electric Power Authority  

Ralph Kreil
Vice-president Board of Directors 
Puerto Rico Electric Power Authority  

Original copy signed
Jorge Morales
Acting Director
Puerto Rico Industrial Development 
Company  
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Exhibit F: Summary of O&M Agreement

SUMMARY OF OPERATION AND MAINTENANCE AGREEMENT FOR THE PUERTO 
RICO TRANSMISSION AND DISTRIBUTION SYSTEM

1	 Operator consists of both ServCo and ManagementCo. ManagementCo consists of the senior management personnel of Operator. ServCo 
is a subsidiary service company of ManagementCo. ManagementCo is not responsible for providing the O&M Services but is responsible 
solely for providing the Front End Transition Services. ServCo is responsible for providing the O&M Service, including employing the workforce 
that will provide the O&M Services, and is otherwise responsible for the T&D System. For purposes of this summary of the O&M Agreement, 
the term “Operator” is generally used to describe the rights and responsibilities of Operator, ManagementCo and ServCo. Refer to the O&M 
Agreement for specific application of these terms.

This summary of the principal terms and conditions of the operation and maintenance agreement for 
the Puerto Rico transmission and distribution system (the “O&M Agreement”) is provided for convenience 
and should not be relied upon in lieu of the O&M Agreement. In the event of any conflict between 
this summary and the O&M Agreement, the O&M Agreement controls. Capitalized terms used in this 
summary and not otherwise defined herein have the meaning set forth in the O&M Agreement. 

Term Summary

Parties The Puerto Rico Electric Power Authority (the “Owner”); The Puerto Rico Public-Private 
Partnerships Authority (the “Administrator”); LUMA Energy, LLC (“ManagementCo”), a 
limited liability company organized under the laws of Puerto Rico; and LUMA Energy 
ServCo, LLC (“ServCo” and, together with ManagementCo, “Operator”).1 

Purpose The O&M Agreement awards the right to provide (i) the services provided in order 
to manage, operate, maintain, repair and restore the transmission and distribution 
system (the “T&D System”), commencing on the Service Commencement Date (all 
such services, the “O&M Services”), (ii) the services provided prior to the Service 
Commencement Date in order to complete the transition and handover to Operator 
of the operation, management and other rights and responsibilities with respect to the 
T&D System pursuant to the O&M Agreement, including the services contemplated by 
the Front End Transition Plan (all such services, the “Front-End Transition Services”) and 
(iii) the services provided in order to complete the transition and handover of the O&M 
Services, and other rights and responsibilities with respect to the T&D System, back to 
Owner or to a successor operator upon the expiration or early termination of the Term, 
including the services contemplated by the Back End Transition Plan (all such services, 
the “Back-End Transition Services”), in each case, subject to the terms and conditions of 
the O&M Agreement. (§2.1)

Effective Date The O&M Agreement becomes effective on the date it is executed by the Parties (the 
“Effective Date”), and includes the following conditions precedent to the Effective Date: 
(i) receipt by Parties of the approvals required under Act 120, in form and substance 
reasonably acceptable to Administrator and Operator; (ii) receipt by Owner of the 
Guarantee; (iii) receipt by Owner of a copy of a certificate as to certain matters of 
Commonwealth law duly executed by Operator; (iv) receipt by Owner of a Tax Opinion 
and receipt by Operator of a Reliance Letter; (v) evidence reasonably satisfactory 
to Operator that an amount equal to at least 4.5 months of the estimated Front-End 
Transitions Service Fee has been deposited by Owner in the Front-End Transition Account; 
and (vi) receipt by Operator of (A) a list of the project work sheets related to the T&D 
System prepared by FEMA pursuant to Section 428 of the Stafford Act as of such date or 
(B) a summary of the cost estimates or preliminary cost estimates for Federally Funded 
Capital Improvements established as of such date. (§2.2)
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Term Summary

Front-End Transition 
Period and Service 
Commencement Date

1.	Prior to the Service Commencement Date, Operator shall provide the Front-End 
Transition Services.2 (§4.1)

2.	As compensation for the Front-End Transition Services, Owner or Administrator shall 
pay Operator an aggregate amount equal to (i) the hourly fully allocated cost rate 
for each category of Operator employee or Affiliate personnel providing Front End 
Transition Services, as set out in Annex V (Front End Transition Hourly Fully Allocated 
Rates); multiplied by (ii) the number of hours worked by each Operator employee or 
Affiliate personnel in such category providing Front End Transition Services; plus (iii) a 
fixed fee in the amount of US$60,000,000. (§4.6)

3.	The “Service Commencement Date” is the date on which a handover to Operator of 
the O&M Services occurs, which shall occur three (3) Business Days following the date 
on which Administrator confirms that all Service Commencement Date Conditions 
have been satisfied or waived. (§4.7(b))

Service 
Commencement Date 
Conditions

The “Service Commencement Date Conditions” include: (i) fulfillment by Operator of its 
obligations with respect to the Front End Transition Period under the O&M Agreement 
(including (A) completion of the Front End Transition Plan and Handover Checklist, 
(B) confirmation of the Guarantee and the Required Insurance, (C) preparation and 
submission of the Initial Budgets, and (D) interview and evaluation of candidates for 
employment at Operator); (ii) fulfillment by Owner and Administrator of their respective 
obligations with respect to the Front-End Transition Period under the O&M Agreement 
(including (A) identification of System Contracts, (B) review the Initial Budgets, (C) 
completion of the Front-End Transition Plan and (D) pre-funding of the Service 
Accounts); (iii) issuance of all Commencement Date Governmental Approvals; (iv) 
acceptability and effectiveness of documents and instruments identified in Article 4 
(Front-End Transition Period); (v) no Governmental Body having enacted or enforced 
any Applicable Law, and no injunction being in effect, that would make it illegal 
for, or prohibit or enjoin, any Party’s performance of its obligations under the O&M 
Agreement; (vi)  preparation by a qualified environmental consultant of a Baseline 
Environmental Study; (vii) approval by PREB of the Initial Budgets (including any 
amendment thereto) and issuance by PREB of a Rate Order sufficient to fund the Initial 
Budgets; (viii) finalization or approval by PREB of the proposed revised Performance 
Metrics; (ix) provision by Owner of evidence reasonably satisfactory to Operator that 
the anticipated, or shall have access to, adequate funding for Capital Costs – Federally 
Funded for the first three (3) years of the Term is available; (x) finalization and approval 
of the Federal Funding Procurement Manual; (xi) approval by PREB of the System 
Remediation Plan and the System Operation Principles; (xii) in the event a Title III Plan has 
been confirmed providing for the Securitization SPV to issue new secured debt, receipt 
by Owner of a copy of the Servicing Contract; (xiii) issuance of the Tax Assurance; (xiv) 
agreement by Owner and Operator on the manner in which System Revenues will 
be allocated into one or more accounts of Owner to be managed by Operator; (xv) 
receipt by Owner of the Title III Approvals from the Title III Court reasonably acceptable 
to Operator; (xvi) approval and implementation by PREB of the Liability Waiver; (xvii) 
approval by the applicable Governmental Bodies of a final plan for the reorganization of 
PREPA into GenCo and GridCo; (xviii) mutual development and good faith negotiation 
of the Shared Services Agreement; (xix) execution of a protocol agreement among 
Operator, Administrator, Owner, and the FOMB, which shall (A) include provisions 
governing the FOMB’s interaction with the Parties with respect to the respective duties 
of the FOMB and Owner under PROMESA, which shall apply only during the period 
the FOMB is in existence and Owner is a covered territorial instrumentality pursuant 
to PROMESA, and (B) have a set of rules for the period during Title III and a separate 
set of rules triggered by the Title III Exit (the “FOMB Protocol Agreement”); and (xx) at 
the expense of Owner or Administrator, (A) receipt by Owner of a Tax Opinion and (B) 
receipt by Operator of a Reliance Letter (including all conditions to the delivery of such 
Reliance Letter to have been met). (§4.5) 

2	 Specifically, unless otherwise provided in the O&M Agreement, ManagementCo shall be responsible for providing the Front-End Transition 
Services.
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Term Summary

Failure of Service 
Commencement Date 
Conditions

1.	If (i) the Service Commencement Date does not occur by the date that is three 
(3) months following the Target Service Commencement Date or such later date 
as Administrator and Operator may agree, and (ii) the failure to of the Service 
Commencement Date to occur is not caused by any Force Majeure Event or Owner 
Fault, Operator shall pay to Owner Delay Liquidated Damages in the amount of 
US$769,231 per week for each week the Target Service Commencement Date is 
delayed beyond such period, up to a maximum of US$40,000,000. Operator shall 
not be required to pay Delay Liquidated Damages after the earlier of (A) the date 
on which the Operator Service Commencement Date Conditions are satisfied by 
Operator or waived by Administrator or (B) the date of termination of the O&M 
Agreement for failure of the Service Commencement Date to occur. (§4.8(a))

2.	Administrator shall have the right, subject to approval by PREB, to terminate the 
O&M Agreement if (i) any of the Operator Service Commencement Date Conditions 
are not satisfied by Operator or waived by Administrator by a date that is six (6) 
months following the Target Service Commencement Date or (ii) any of the Service 
Commencement Date Conditions are not satisfied or waived by each of Administrator 
and Operator by the date that is nine (9) months following the Target Service 
Commencement Date. (§4.8(b)(i) and §4.8(b)(iii)) 

3.	Operator shall have the right to terminate the O&M Agreement if (i) all of the Operator 
Service Commencement Date Conditions are satisfied but any of the Owner Service 
Commencement Date Conditions are not satisfied by Owner or waived by Operator 
(unless such failure to satisfy the Owner Service Commencement Date Conditions 
is the result of the acts, omissions or breach of Operator) by the date that is six (6) 
months following the Target Service Commencement Date or (ii) any of the Service 
Commencement Date Conditions are not satisfied or waived by each of Administrator 
and Operator by the date that is nine (9) months following the Target Service 
Commencement Date. (§4.8(b)(ii) and §4.8(b)(iii))

4.	In the event of the termination of the O&M Agreement for failure of the Service 
Commencement Date to occur, Operator shall (i) retain any Front-End Transition 
Service Fee earned as of the effective date of such termination, and shall within five 
(5) Business Days of the effective date of such termination, return to Administrator 
any amounts held in the Front-End Transition Account in excess of any earned Front-
End Transition Service Fee and (ii) pay any accrued and unpaid Delay Liquidated 
Damages as of the effective date of such termination. (§4.8(b)(v))

5.	In addition to and notwithstanding anything to the contrary in Section 4.8(b) (Failure 
of Service Commencement Date Conditions – Termination for Failure of Service 
Commencement Date Conditions) of the O&M Agreement, in the event the O&M 
Agreement is terminated prior to the Service Commencement Date other than as a 
result of the acts, omissions or breach of Operator, (i) any balance of the Front-End 
Transition Service Fixed Fee then outstanding shall be deemed to have been earned 
and shall be paid in full to Operator and (ii) Operator shall be reimbursed for any 
reasonable and documented costs and expenses incurred by Operator (without 
markup for profit) that are necessary and reasonable in the course of terminating the 
activities undertaken in connection with the Front-End Transition Services, including 
reasonable and documented breakage fees for Front-End Subcontractors providing 
Front-End Transition Services. (§4.8(b)(vi))

Term 15 years from the Service Commencement Date (the “Initial Term”) with option to extend 
for an additional period mutually agreed by Operator and Owner (or Administrator 
acting on Owner’s behalf) (the “Extension Term”), subject to (i) the maximum term 
permitted under Act 29 at the time of such extension, (ii) receipt of a Tax Opinion and a 
Reliance Letter in connection with such Extension Term and (iii) approval from PREB, to 
the extent required by Applicable Law. (§2.3)

Ownership of the T&D 
System

The T&D System is and remains owned by PREPA throughout Term. Operator shall perform 
the O&M Services as independent contractor with no ownership or other interest in T&D 
System. (§3.1 and §3.2)
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Term Summary

Qualified Management 
Contract

The Parties intend for the O&M Agreement to constitute a “qualified management 
contract” under Revenue Procedure 2017-13, such that the provision of O&M Services 
by Operator under the O&M Agreement does not adversely affect the exclusion from 
gross income for federal income tax purposes under the Internal Revenue Code of the 
interest on such obligations. If the O&M Agreement is determined to fail the requirements 
to comply with the requirements of Revenue Procedure 2017-13 for tax exempt status, the 
Parties agree to use reasonable efforts to amend the O&M Agreement to comply with 
such requirements; provided that if any such amendment shortens or has the effect of 
shortening the Initial Term, including if any such amendment is required to secure the 
delivery of the Tax Opinion required by Section 4.5(v) (Conditions Precedent to Service 
Commencement Date – Tax Opinion), then: (i) the fixed fee component of the service 
fee payable to Operator (the “Fixed Fee”) shall be adjusted by adding US$7,000,000 in 
2020 Dollars per month to each month for that number of months equal to the number 
of months by which the Initial Term is less than fifteen (15) years counting back from the 
end of the as-amended Initial Term; and (ii) the maximum amount for the incentive 
fee component of the service fee payable to Operator (the “Incentive Fee”) shall be 
adjusted by adding US$1,333,333 in 2020 Dollars per month to each month for that 
number of months equal to the number of months by which the Initial Term is less than 
fifteen (15) years counting back from the end of the as-amended Initial Term. Such 
adjustments to the Fixed Fee and the Incentive Fee shall not apply if the Initial Term is 
subsequently extended, which Initial Term shall automatically be extended if the Initial 
Term has been shortened to comply with the requirements of Revenue Procedure 
2017-13 for tax exempt status and the Parties receive, at the expense of Owner or 
Administrator, (A) an opinion of Sargent and Lundy or other nationally recognized 
engineering firm acceptable to the Parties, which sets forth, among other things, the 
reasonably expected weighted average economic life of the T&D System as of the date 
of that opinion, (B) an opinion of Nixon Peabody LLP as counsel to the FOMB or other 
nationally recognized tax counsel reasonably acceptable to Administrator, providing 
that the extension of the term of the O&M Agreement to the original Initial Term does not 
adversely affect the exclusion from gross income of interest on tax-exempt obligations 
of the Owner for federal income tax purposes under Section 103 of the Internal Revenue 
Code, and (C) a Reliance Letter from such tax counsel accompanying the opinion 
described in clause (B). (§3.9)

Administrative Expense 
Treatment

1.	No later than ten (10) Business Days after the Effective Date, Owner shall file a motion 
with the Title III Court seeking administrative expense treatment for any accrued and 
unpaid amounts required to be paid by Owner under the O&M Agreement during the 
Front-End Transition Period, including the Front-End Transition Service Fee. (§4.1(c)(i))

2.	Operator shall have the right to terminate the O&M Agreement (i) if such motion has 
not been approved by the Title III Court on or before the date that is ninety (90) days 
following the date on which such motion is filed, which ninety (90) day period may be 
extended for an additional forty-five (45) days by Administrator at its sole discretion or 
(ii) if such approval has been reversed on appeal. (§4.1(c)(ii)) 

System Remediation 
Plan

1.	The Parties acknowledge and agree that (i) certain components of the T&D System 
and the manner in which the T&D System is operated do not currently meet the 
standards of performance required under the O&M Agreement and (ii) a period of 
review, planning, remediation, repair and replacement will be required to enable 
Operator to achieve the Contract Standards. (§4.1(d)(i))

2.	The Parties shall develop a plan to remediate, repair, replace and stabilize such 
equipment, systems and services (the “System Remediation Plan”) detailing the 
scope, resources, timelines, milestones, costs estimates and achievement criteria for 
each activity or project required to enable Operator to perform the O&M Services in 
compliance with Contract Standards. The proposed System Remediation Plan shall be 
subject to approval by PREB as a condition precedent to the Service Commencement 
Date. (§4.1(d)(ii) and §4.1(d)(iii))
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Term Summary

Scope of O&M Services The O&M Agreement provides a list of operational and legal services to be performed 
by Operator, excluding the GenCo Shared Services but including: (i) administering 
System Contracts; (ii) providing billing and collection services; (iii) implementing the 
System Remediation Plan; (iv) recommending and performing Capital Improvements; (v) 
representing Owner before PREB and preparing related filings and submissions, including 
proposed Integrated Resource Plans and rate change proposals; (vi) providing ServCo 
Benefit Plans; (vii) procuring and administering Federal Funding; (viii) performing other 
accounting, financial IT and generation-related services; and (ix) assisting Owner in 
fulfilling any obligations under Applicable Law, including obligations (A) with respect to 
PREB, (B) with respect to the FOMB under PROMESA and (C) agreements that Owner or its 
Affiliates are a party to. The Parties acknowledge that Operator’s obligations to provide 
O&M Services under the O&M Agreement are subject to the System Remediation Plan. 
(Article 5 and Annex I (Scope of Services)) 

Rights and 
Responsibilities of 
Owner

From and after the Service Commencement Date, Owner shall (among other things): 
(i) grant Operator access to the T&D System; (ii) pay the Service Fee and any other 
amounts due to Operator and fund the Service Accounts; (iii) ensure that, to the extent 
PROMESA requires Owner to submit any budget to the FOMB for approval, such budget 
provides that Owner is authorized to pay amounts due to Operator under the O&M 
Agreement and fund the Service Accounts; (iv) cooperate with Operator such that 
the budgets and funds in support of O&M Services are sufficient in amount to enable 
Operator to meet the Contracts Standards and provide a reasonable opportunity 
for Operator to achieve the Performance Metrics; (v) respond promptly to requests 
for approval, review or consent of Owner or for information of Owner; (vi) except in 
certain circumstances, manage Owner’s legal matters; (vii) cooperate with Operator 
and Administrator in obtaining and maintaining all Governmental Approvals; (viii) 
audit Operator’s compliance with Federal Funding Requirements; (ix) ensure that 
Operator remains a beneficiary to all Easements vested on Owner, and execute and 
file reasonably requested condemnation proceedings with respect to certain property 
interests; and (x) to the extent reasonably requested by Operator, and to the extent 
consistent with Applicable Law, cooperate with Operator in its efforts to obtain and 
effectuate approvals of any Governmental Body having competent jurisdiction for the 
establishment of measures to prevent erosion of revenue associated with the T&D System 
or to enhance System Revenues. (§6.1)
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Term Summary

Rights and 
Responsibilities of 
Administrator

Administrator shall be responsible for overseeing, in the manner provided for and 
subject to the terms and conditions of the O&M Agreement, Operator’s performance 
of the O&M Services under the O&M Agreement. In particular, from and after the 
Service Commencement Date, Administrator shall: (i) have the right to review and 
approve Budgets for a given Contract Year, including modifications thereto, to ensure 
compliance with a Rate Order; (ii) have the right to review and approve the Incentive 
Fee payable to Operator for a given Contract Year, including based on Administrator’s 
evaluation of Operator’s satisfaction of the Performance Metrics; (iii) cooperate with 
Operator such that the budgets and funds in support of O&M Services are sufficient in 
amount to enable Operator to meet the Contracts Standards and provide a reasonable 
opportunity for Operator to achieve the Performance Metrics; (iv) the right to exercise 
Oversight in relation to Operator’s compliance with Budgets, including T&D Pass 
Through Expenditures and Generation Pass-Through Expenditures, in accordance with 
the procedures set forth in the O&M Agreement (provided that Administrator shall 
(A) reasonably coordinate with Owner to avoid duplicative Oversight and (B) except 
to the extent provided under the O&M Agreement, avoid exercising Oversight with 
respect to items that fall within the scope of PREB’s statutory oversight); (v) the right to 
exercise Oversight in relation to Operator’s performance of its obligations under the 
O&M Agreement, including performance of the O&M Services; (vi) the right to exercise 
Oversight, as agent of Owner, in relation to Operator’s compliance with Federal Funding 
Requirements; (vii) the responsibility to respond promptly (and in any event within thirty 
(30) days or shorter period required by the O&M Agreement) to all requests of Operator 
with respect to matters requiring the approval, review or consent of Administrator 
(and in each such case, unless otherwise specifically stated in the O&M Agreement, 
Administrator shall not unreasonably withhold, delay or condition any such approval, 
review or consent) and as to such other matters relating to the obligations of Operator 
in respect of which Operator shall reasonably request the response of Administrator in 
accordance with the provisions of the O&M Agreement; (viii) the responsibility to (A) 
cooperate with Operator by providing Operator such information, data and assistance 
as may be reasonably necessary for Operator to perform its obligations and (B) from 
time to time, as and when requested by Owner, execute and deliver, or cause to be 
executed and delivered, all such documents and instruments and take, or cause to be 
taken, all such reasonable actions, as necessary for Operator to perform its obligations 
under the O&M Agreement; (ix) the right to declare an Event of Default and exercise 
remedies under the O&M Agreement, including termination of the O&M Agreement 
upon the occurrence of an Operator Event of Default; (x) the responsibility to coordinate 
any Audits that Administrator is entitled to perform under the O&M Agreement with any 
Audits being undertaken by Owner and any other Governmental Body that has the right 
under Applicable Law to perform an Audit; and (xi) to the extent reasonably requested 
by Operator, and to the extent consistent with Applicable Law, the responsibility 
to cooperate with Operator in its efforts to obtain and effectuate approvals of any 
Governmental Body having competent jurisdiction for the establishment of measures 
to prevent erosion of revenue associated with the T&D System or to enhance System 
Revenues, including attending at meetings with appropriate officials of Governmental 
Bodies as may be reasonably requested by Operator for such purposes, identifying 
historical and potential governmental and quasi governmental measures relevant to 
such purposes, and providing other cooperation, as may be reasonably requested by 
Operator, in pursuit of such purposes. (§6.2) 

Staffing Levels From and after the Service Commencement Date and at all times during the Term, 
Owner and Administrator shall maintain staffing in connection with the O&M Services 
only at those levels strictly necessary for Owner and Administrator to timely and 
efficiently perform their obligations under the O&M Agreement. Before the Service 
Commencement Date, Owner shall maintain staffing necessary to continue to perform 
its obligations at the same or higher level than it performed such obligations as of the 
Proposal Submission Date. (§6.4)
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Term Summary

Operator Compensation 1.	Owner shall pay Operator a management service fee consisting of (i) the Fixed Fee 
and (ii) an Incentive Fee based on Operator’s ability to timely achieve or exceed the 
Performance Metrics (collectively, the “Service Fee”). (§7.1)

2.	The Parties acknowledge and agree that certain costs and expenses shall be paid by 
Operator from the Fixed Fee (or otherwise absorbed or paid for by Operator without 
reimbursement hereunder). Annex VII (ManagementCo Costs) to the O&M Agreement 
provides a list of the costs and expenses to be paid for by Operator. In addition, no 
Federal Funding shall be used to pay the Service Fee. (§7.1)

Pass-Through 
Expenditures

1.	Operator shall be reimbursed for (i) the costs and expenses (without markup for 
profit) incurred by Operator in the course of providing the O&M Services, excluding 
Disallowed Costs (the “T&D Pass-Through Expenditures”)3 and (ii) the costs and 
expenses (without markup for profit) incurred by Owner in the course of providing 
Power and Electricity, including the costs and expenses under the GridCo-
GenCo PPOA and Generation Supply Contracts (the “Generation Pass-Through 
Expenditures”). (§7.2)

2.	A “Disallowed Cost” shall be (i) any and all T&D Pass-Through Expenditures, Capital 
Costs, Outage Event Costs or Excess Expenditures incurred as a result of Operator’s 
negligence (including gross negligence) or willful misconduct, except in connection 
with Section 5.10 (Environmental, Health and Safety Matters) where the applicable 
standard shall be gross negligence or willful misconduct to the extent provided 
therein, (ii) any and all fines, penalties or other similar payments or charges imposed 
by PREB on Operator, except to the extent Operator is performing its obligations 
under the O&M Agreement in accordance with the O&M Agreement, and (iii) other 
than as a result of Owner Fault, any and all Losses resulting from a denial by FEMA, 
HUD or a similar Governmental Body (such as COR3 or PRDH) of reimbursement of all 
or a portion of Capital Costs – Federally Funded on the grounds that actions taken 
by Operator were in violation of any Federal Funding Requirements, which denial 
becomes final, except that any Capital Costs – Federally Funded that were incurred 
in accordance with the Federal Funding Procurement Manual or approved by FEMA 
shall not be treated as a Disallowed Cost. (§7.6)

3	 T&D Pass-Through Expenditures shall also include, without limitation, the items listed in Annex X (T&D Pass-Through Expenditures) to the O&M 
Agreement.
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Budgets 1.	As soon as practicable following the Effective Date, Operator shall prepare and 
submit to Administrator the proposed Initial Budgets; provided that for purposes of 
the Generation Budget, Operator shall only be required to submit (if received by 
Operator) the Generation Budget as prepared by Owner and delivered to Operator 
by Owner. Administrator, acting reasonably, shall provide Operator comments on 
the appropriateness of the proposed Initial Budgets and recommend any changes 
or modifications it believes are necessary or appropriate. Operator shall submit 
for PREB’s review the revised Initial Budgets, incorporating or rejecting any of the 
modifications or changes suggested by Administrator, together with an explanation 
of any of Administrator’s comments, as Operator shall reasonably deem appropriate 
in its sole discretion. PREB shall review, and approve, deny or propose modifications 
to, such proposed Initial Budgets in accordance with Applicable Law. Operator shall 
be required to respond promptly to any changes or modifications from PREB to the 
proposed Initial Budgets and submit any updates to the proposed Initial Budgets to 
PREB for its approval. If PREB does not respond within ninety (90) days after receipt 
of the proposed Initial Budgets or any update thereto, Operator may proceed for 
purposes of the O&M Agreement as if PREB had approved such proposed Initial 
Budgets. (§4.2(e))

2.	For any Contract Year other than (i) the initial Contract Year, for which the procedures 
for the Initial Budgets shall apply, or (ii) a year in which a rate adjustment approved 
by PREB enters into effect, in which case the Budgets used in connection with 
obtaining such rate adjustment shall be used, Operator shall submit to Administrator 
the proposed Budgets for such Contract Year; provided that if any proposed Budget 
requires a rate adjustment to be approved by PREB, Operator shall have the right, at 
its sole discretion, to submit the proposed Budgets for such Contract Year directly to 
PREB rather than to Administrator. Owner shall prepare and deliver to Operator the 
Generation Budget for consolidation with the Operating Budget and the Capital 
Budgets submitted to Administrator. Administrator shall review such proposed Budgets 
to ensure compliance with the applicable Rate Order and the O&M Agreement 
and shall notify Operator whether the proposed Budgets are compliant or request 
any changes or modifications to the proposed Budgets to conform the proposed 
Budgets with the applicable Rate Order and the O&M Agreement. Administrator and 
Operator shall collaborate in good faith to resolve any differences with respect to such 
proposed Budgets as promptly as practicable. (§7.3(a))

Excess Expenditures Each Budget shall include up to a maximum of two percent (2%) in excess of the 
total amount for excess expenditures that may arise in any Contract Year (“Excess 
Expenditures”); provided that such Excess Expenditures shall at all times be otherwise 
compliant with the applicable Rate Order. Any Excess Expenditure incurred by Operator 
during a Contract Year shall be treated as T&D Pass-Through Expenditures and as if 
initially budgeted for such Contract Year. (§7.3(b))

Flexibility to Reallocate Operator shall have complete flexibility, subject to compliance with the Contract 
Standards and prior consultation with, but not subject to approval by, Administrator 
or PREB, to (i) reallocate, accelerate or postpone expenditures within the approved 
Operating Budget, (ii) reallocate, accelerate or postpone expenditures within 
the approved Capital Budget – Federally Funded, subject to the Federal Funding 
Requirements, and (iii) reallocate, accelerate or postpone expenditures within the 
approved Capital Budget – Non-Federally Funded, in each case, (A) in order to 
address changed operational or commercial circumstances or new legal or regulatory 
requirements and (B) in such a manner that the reallocations do not exceed five percent 
(5%) of the Budget in which such reallocations are made or the expenditures are not 
postponed for a period longer than one (1) year. Any such reallocated amounts shall be 
treated as if initially budgeted in the Budget in which such reallocations are made in all 
respects, including with respect to the associated Performance Metrics. (§7.3(c))
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Amendments to Budgets 1.	Operator may, from time to time, propose to amend the approved Operating Budget 
and Capital Budget for a given Contract Year, including to account for any for 
Federally Funded Capital Improvements that have been Obligated since the date the 
Capital Budget – Federally Funded then in effect was approved; provided that any 
such amendment shall be compliant with the applicable Rate Order. (§7.3(e))

2.	If, during a Contract Year, Operator becomes aware that T&D Pass-Through 
Expenditures or Generation Pass-Through Expenditures for such Contract Year are 
expected to exceed a Budget for such Contract Year (taking into account the 
allowances for Excess Expenditures), then (i) with respect to the Operating Budget and 
Capital Budget, Operator shall promptly notify PREB and Administrator and prepare 
and submit to PREB a proposed amended Operating Budget or Capital Budget for 
such Contract Year, as the case may be, which amendment shall require and be 
subject to approval by PREB, and (ii) with respect to the Generation Budget, (A) 
Operator shall notify PREB, Administrator and Owner and (B) Owner shall, as promptly 
as practical, prepare and submit to PREB a proposed amended Generation Budget, 
which amendment shall require and be subject to approval by PREB. (§7.3(e))

Budget Policy The Budgets and the related ServCo staffing levels for each Contract Year shall be 
designed to be adequate in both scope and amounts to reasonably assure that 
Operator is able to carry out the related O&M Services in accordance with the Contract 
Standards and have a reasonable opportunity to earn the Incentive Fee for achieving 
the Performance Metrics. The Parties further acknowledge and agree that, from 
time to time, it may be necessary or appropriate to amend or otherwise adjust the 
Performance Metrics or the Budgets as a result of (i) Force Majeure Events, (ii) Owner 
Fault, (iii) Outage Events or (iv) additional requirements imposed by Owner, Administrator 
or any other Governmental Body after approval of the Budgets, in the case of each of 
clauses (i) to (iv), which (A) have resulted (or are reasonably likely to result) in schedule 
delays or increased work scope or costs and (B) are not attributable to Operator’s gross 
negligence or willful misconduct. Operator shall provide notice to Administrator and 
PREB promptly following the occurrence of an event contemplated above and the 
Parties shall, in good faith and acting reasonably, consider necessary adjustments to the 
Performance Metrics or the Budgets that are based on rates that are reasonable and 
customary. (§7.4)
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Service Accounts – 
Operating and Capital 
Accounts 

1.	Owner shall establish one or more operating accounts from which Operator shall draw 
funds from time to time to pay for T&D Pass Through Expenditures actually incurred by 
Operator in performing the O&M Services and from which Owner shall pay the Service 
Fee (collectively, the “Operating Account”). Prior to the Service Commencement 
Date, Owner shall fund the Operating Account with an amount equal to the sum of 
(i) anticipated T&D Pass-Through Expenditures for the following four and a half (4.5) 
months based on the then-currently approved Operating Budget or the relevant 
Default Budget then in effect plus (ii) the anticipated Service Fee for the following four 
and a half (4.5) months. Thereafter, Owner shall replenish the Operating Account so 
as to maintain the corresponding funding level. Except under circumstances specified 
in the O&M Agreement, Operator shall not withdraw funds from the Operating 
Account for T&D Pass Through Expenditures that are not included in the then-currently 
approved Operating Budget or the relevant Default Budget then in effect. (§7.5(a)) 

2.	Owner shall establish one or more capital accounts from which Owner shall draw 
funds from time to time, in accordance with the Federal Funding Procurement 
Manual, to pay Operator, as agent of Owner, for the cost of Federally Funded 
Capital Improvements related to the O&M Services (the “Capital Account – Federally 
Funded”). Prior to the Service Commencement Date, Owner shall fund the Capital 
Account – Federally Funded with any or both of (i) Federal Funding received for the 
T&D System and (ii) proceeds from any other financings or funds of Owner the use of 
which are designated for Capital Costs – Federally Funded. Thereafter, Owner shall 
replenish the Capital Account – Federally Funded so as to maintain the corresponding 
funding level. (§7.5(b))

3.	Owner shall establish one or more capital accounts from which Operator shall draw 
funds, from time to time, to pay for Capital Costs – Non Federally Funded related to 
the O&M Services (collectively, the “Capital Account – Non-Federally Funded”). Prior 
to the Service Commencement Date, Owner shall fund the Capital Account – Non-
Federally Funded with any or both of (i) proceeds from draws on financing provided 
by Operator or its Affiliates, on terms to be agreed on by Operator and Owner and 
(ii) proceeds from any other financings or any funds of Owner the use of which are 
designated for Capital Costs – Non-Federally Funded. Thereafter, Owner shall replenish 
the Capital Account – Non-Federally Funded so as to maintain the corresponding 
funding level. Except under circumstances specified in the O&M Agreement, Operator 
shall not withdraw funds from the Capital Account – Non-Federally Funded for Capital 
Costs Non-Federally Funded that are not included in the then-currently approved 
Capital Budget – Non-Federally Funded or the relevant Default Budget then in effect. 
(§7.5(c))

Service Accounts – 
Outage Event Reserve 
Account

Owner shall establish one or more Outage Event Reserve Accounts from which Operator 
shall draw funds from time to time to pay for costs in connection with an Outage Event 
incurred by Operator (collectively, the “Outage Event Reserve Account”). Prior to the 
Service Commencement Date, Owner shall fund the Outage Event Reserve Account 
with an amount equal to US$30,000,000. Promptly following a withdrawal, Owner shall 
replenish the Outage Event Reserve Account so as to maintain an amount equal to 
US$30,000,000. (§7.5(d))
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Service Accounts 
– Generation 
Expenditures Accounts

Owner shall establish one or more generation expenditures accounts from which 
Operator shall draw funds from time to time to pay for actual Generation Pass Through 
Expenditures, including: (i) a Purchased Power Account from which Operator shall 
draw funds from time to time to pay for operation and management expenses incurred 
in connection with the GridCo-GenCo PPOA, any expenses incurred in connection 
with the Shared Services Agreement and any expenses incurred in connection with 
the Generation Supply Contracts, as applicable (the “Purchased Power Account”); 
and (ii) a Fuel Account from which Operator shall from time to time pay fuel supply 
expenses incurred in connection with the GridCo-GenCo PPOA and expenses incurred 
in connection with any fuel supply arrangement between GridCo and GenCo, as 
applicable (the “Fuel Account,” and together with the Purchased Power Account and 
any other generation expenditure accounts, the “Generation Expenditures Accounts”). 
Prior to the Service Commencement Date, Owner shall fund the Purchased Power 
Account with an amount equal to anticipated, applicable Generation Pass-Through 
Expenditures for the following two (2) months, based on the then-currently approved 
Generation Budget or the relevant Default Budget then in effect. Thereafter, Owner 
shall replenish the Purchased Power Account so as to maintain the corresponding 
funding level. Owner shall fund the Fuel Account with an amount to be determined in 
accordance with the minimum working capital level set forth under the GridCo-GenCo 
PPOA and any fuel supply arrangement between GridCo and GenCo, as applicable. 
Except under specified circumstances, Operator shall not withdraw funds from the 
Generation Expenditures Accounts for Generation Pass Through Expenditures that are 
not included in the then-currently approved Operating Budget or the relevant Default 
Budget then in effect. Except under circumstances specified in the O&M Agreement, 
Operator shall not withdraw funds from the Generation Expenditures Account for 
Generation Pass Through Expenditures that are not included in the then-currently 
approved Generation Budget or the relevant Default Budget then in effect. (§7.5(e))

Service Accounts – 
Contingency Reserve 
Account

Owner shall establish an account (the “Contingency Reserve Account”) from which 
Operator shall be entitled to draw funds from time to time in the event that at any time 
during the Term there are insufficient funds in the Operating Account, Capital Account 
– Federally Funded, Capital Account – Non-Federally Funded, Outage Event Reserve 
Account or Generation Expenditures Accounts to pay for T&D Pass-Through Expenditures, 
Capital Costs, Outage Event Costs or Generation Pass-Through Expenditures (any such 
event, a “Funding Shortage”). No later than ten (10) Business Days prior to the Service 
Commencement Date, Owner shall fund the Contingency Reserve Account with an 
amount equal to the average anticipated T&D Pass-Through Expenditures for one 
and a half (1.5) months in the initial Contract Year, as determined based on the initial 
Operating Budget (the “Contingency Reserve Amount”). Thereafter, Owner shall (i) fund 
the account with a monthly amount equal to 1/24 of the Contingency Reserve Amount, 
beginning in the month in which the Service Commencement Date occurs until such 
time as the Contingency Reserve Account is funded to the level of the Contingency 
Reserve Amount, and (ii) in the event that Operator withdraws funds from the account, 
replenish the account by depositing an amount equal to 1/24 of the Contingency 
Reserve Amount, beginning in the month following any such withdrawal and until such 
time as the Contingency Reserve Account is funded to the level of the Contingency 
Reserve Amount. (§7.5(f))

Unfunded Amounts Operator shall have no obligation or responsibility to incur or pay any costs or make 
expenditures in providing the O&M Services (other than Disallowed Costs) to the extent 
any of the Service Accounts do not contain sufficient funds to pay such costs and 
expenditures. To the extent sufficient funds are not available for withdrawal by Operator 
from the Service Accounts, the Front-End Transition Account or the Back-End Transition 
Account, as applicable, Operator shall take reasonable measures to maintain the 
continuity of the O&M Services in accordance with the Contract Standards to the extent 
possible in the absence of its receipt of such sufficient funding. (§7.7)
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Owner Credit Rating 1.	To the extent (i) any direct obligations of any Owner or any of its Affiliates or successors 
secured by System Revenues are assigned an Investment Grade Rating or (ii) any 
direct obligations of the Securitization SPV or its successors secured by System 
Revenues are assigned a rating of AA or the equivalent, in each case by two (2) or 
more of the Rating Agencies, then (A) the level of pre-funding required in the Front-
End Transition Account, the Operating Account, the Capital Account – Federally 
Funded, the Capital Account – Non-Federally Funded, the Generation Expenditures 
Accounts and the Back-End Transition Account shall be reduced from four and a 
half (4.5) months to three (3) months and (B) there shall be no further obligation to 
deposit funds into the Contingency Reserve Account. Any funds that are released 
from any Service Account as a result of the operation of this Section shall, at Owner’s 
sole discretion, be used for the repayment of existing debt of Owner, refunds to T&D 
Customers or other similar purposes. (§7.8(a))

2.	If at any time, (i) any direct obligations of any Owner or any of its Affiliates or 
successors secured by System Revenues are downgraded from an Investment Grade 
Rating by any Rating Agency that had provided an Investment Grade Rating or (ii) 
any direct obligations of the Securitization SPV or its successors secured by System 
Revenues are downgraded from a rating of AA or the equivalent by any Rating 
Agency that had provided such rating (in each case, a “Rating Downgrade”), 
then (A) the level of pre-funding required in the Front-End Transition Account, the 
Operating Account, the Capital Account – Federally Funded, the Capital Account 
– Non-Federally Funded, the Generation Expenditures Accounts and the Back-End 
Transition Account shall be increased from three (3) months to four and a half (4.5) 
months and (B) the obligation to deposit funds into the Contingency Reserve Account 
shall be reinstated; provided that if Owner does not have sufficient funds to fund the 
Front-End Transition Account, the Service Accounts or the Back-End Transition Account 
in the required amount, the failure to so fund shall not constitute a default so long as 
the Front-End Transition Account, the Service Accounts and the Back-End Transition 
Account are topped up to the level at which it should be at any given point as soon as 
Owner has sufficient funds to do so and in any event within six (6) months of the date of 
the Rating Downgrade. (§7.8(b))

Administrator Costs Owner shall be solely responsible for all costs and expenses of Administrator in 
connection with the performance of Administrator’s obligations under the O&M 
Agreement, and shall pay or reimburse Administrator promptly for any out-of-pocket or 
third-party costs and expenses. (§7.9)

Credit Support Operator shall cause the Guarantee to be provided on or prior to the Effective Date and 
maintained thereafter throughout the Term. (§8.1) 

Compliance with 
Applicable Law

Operator shall perform, and cause all Contractors and Subcontractors to perform, 
the O&M Services in accordance with Applicable Law. Operator shall provide written 
notice to Administrator if Operator violates, or becomes subject to any government or 
regulatory investigation in connection with the Anti-Corruption Laws or Sanctions. (§9.1 
and §9.2)

Insurance Operator shall maintain in effect, and cause any Contractor and Subcontractor 
performing any of the O&M Services to maintain in effect, for the benefit of Owner and 
Operator, as applicable, the insurance policies and limits of coverage specified in the 
O&M Agreement and such insurance policies (i) as may be required by Applicable 
Law and (ii) that a prudent Person in the business of operating and managing the T&D 
System would maintain (the “Required Insurance”). All Required Insurance shall be in 
a form reasonably acceptable to Administrator and shall only be issued by generally 
recognized financially responsible insurers that (A) are authorized to do business in 
the Commonwealth or are otherwise authorized or permitted by the Office of the 
Commissioner of Insurance of Puerto Rico and (B) at a minimum have a rating of A(VIII) 
or better by A.M. Best Company or an equivalent rating by another similarly recognized 
insurance rating agency (unless Administrator consents to waive this requirement). (§10.1) 
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Subcontractors and 
Contractors

1.	Operator may engage Subcontractors and Contractors to perform the O&M Services, 
subject to Section 11.1(c) (Ability to Subcontract and Contract – Federally Funded 
Capital Improvements) in the case of Federally Funded Capital Improvements. 
Operator’s payment obligations under any Subcontract or Contract shall be a T&D 
Pass-Through Expenditure, subject to certain exceptions.4 (§11.1(a) and §11.1(b))

2.	Owner acknowledges and agrees that Operator may hire Contractors, as agents for 
and on behalf of Owner, to perform (i) any Federally Funded Capital Improvements 
and (ii) any Non-Federally Funded Capital Improvements; provided that (A) any 
Contracts related to the performance of any Federally Funded Capital Improvement 
shall comply with the Federal Funding Requirements, including the requirements 
described in the Federal Funding Procurement Manual and any competitive bidding 
processes required for the award of any such Contracts, and (B) any Contracts related 
to the performance of any Non-Federally Funded Capital Improvement shall comply 
with the Non-Federal Funding Procurement Manual. (§11.1(c) and §11.1(d))

Taxation 1.	Owner shall be entitled to (i) deduct and withhold from any consideration payable to 
Operator under the O&M Agreement such amounts as required under applicable Tax 
law and (ii) request any necessary Tax information from Operator. The Parties agree 
to cooperate in good faith to reduce or eliminate the amount of any applicable 
withholding Taxes. In the event any withholding Taxes are paid by Owner in respect 
of amounts payable to Operator, Owner shall use commercially reasonable efforts to 
provide Operator (A) receipts or other evidence of payment of such withholding taxes 
and (B) all informative statements required by Applicable Law. (§12.1)

2.	Operator and each of its subsidiaries shall (i) prepare and timely file Tax Returns 
required under Applicable Law and (ii) pay Taxes required under Applicable Law. 
(§12.2)

4	 To the extent Operator elects to subcontract any service to be provided by ManagementCo between the Service Commencement Date 
and the expiration or early termination of the O&M Agreement, Operator’s payment obligations under any Subcontract or Contract shall not 
be a T&D Pass-Through Expenditure and shall be paid by ManagementCo from the Fixed Fee.
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Intellectual Property 1.	Owner shall own all right, title and interest in and to all Intellectual Property, and 
derivatives thereof, first created or produced under the O&M Agreement or otherwise 
arising in connection with the performance of the O&M Services, Front End Transition 
Services or Back End Transition Services by Operator and its Affiliates and, to the extent 
the applicable third party contracts so provide, any of their Subcontractors. (§13.1)

2.	Operator and its Affiliates shall grant to Owner, and shall cause its Affiliates to grant 
to Owner, a perpetual, non exclusive, fully paid up, royalty free, worldwide license 
and sublicense, under Operator Intellectual Property and Subcontractor Intellectual 
Property, solely in connection with the T&D System and related facilities and their 
related operations (including the O&M Services) by or on behalf of Owner or any 
successors or operators thereto to (i) make, have made, use, sell, offer for sale, export 
or import any product, service or apparatus and practice any method, and (ii) 
use, reproduce, distribute, perform, display, execute and create derivative works in 
connection with any of the foregoing. (§13.1)

3.	Any and all written, recorded or oral System Information furnished or made available 
in connection with the O&M Agreement, or that constitutes Work Product, shall be 
deemed “Owner Confidential Information”. Work Product shall be deemed Owner 
Confidential Information with respect to which Operator shall be deemed to be the 
receiving Party and Owner shall be deemed to be the disclosing Party. “Operator 
Confidential Information” includes Confidential Information pertaining to Operator 
Intellectual Property, Contractor Intellectual Property or Subcontractor Intellectual 
Property, or to Operator’s policies and strategies. Nothing in the O&M Agreement 
shall prevent (i) Administrator from disclosing Owner Confidential Information in its 
sole discretion (provided that Administrator shall not disclose Operator Intellectual 
Property, to the extent constituting Confidential Information, unless specifically 
authorized) or (ii) Operator from disclosing Operator Confidential Information in its 
sole discretion (provided that Operator shall not disclose any Confidential Information 
derived from or embodying Owner Intellectual Property, to the extent confidential, 
unless specifically authorized). (§13.2)

4.	Operator shall comply with, and shall use commercially reasonable efforts to ensure 
that all Operator Related Parties and all Contractors and Subcontractors comply 
with the Data Security Plan, any other Contract Standards and all requirements of 
Applicable Law regarding data security, cyber security and information security 
in respect of the System Information and related Information Systems. Operator 
shall update the Data Security Plan from time to time to be consistent with industry 
standards. (§13.3)
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Termination for Events of 
Default by Operator

1.	Administrator, subject to specified cure periods, may terminate the O&M Agreement 
for certain events of default by Operator (each, an “Operator Event of Default”), 
including: (i) bankruptcy; (ii) failure to provide or maintain the Guarantee; (iii) 
failure to perform a material obligation, covenant, term or condition under the 
O&M Agreement; (iv) failure to pay any undisputed amount required to be paid by 
Operator under the O&M Agreement or by Guarantor under the Guarantee; (v) any 
representation or warranty of Operator under the O&M Agreement shall have been 
proven to be false or inaccurate in any material respect when made and thereby 
materially and adversely affects the legality of the O&M Agreement or the ability of 
Operator to carry out its obligations thereunder; (vi) failure to obtain or maintain the 
Required Insurance; (vii) a Change of Control of Operator that is not permitted by the 
O&M Agreement; (viii) transfer of any portion of Operator’s rights or obligations under 
the O&M Agreement other than as permitted under the O&M Agreement; (ix) (A) a 
violation of any of the provisions of Article 3.2 of Act 2 or (B) entry of a plea of nolo 
contendere with a court of competent jurisdiction with respect to any Applicable Law 
or Anti-Corruption Laws; and (x) failure to meet the Minimum Performance Threshold 
for any three (3) Key Performance Metrics during three (3) or more consecutive 
Contract Years and no such failure shall have been excused by a Force Majeure Event, 
an Outage Event or Owner Fault (a “Minimum Performance Threshold Default”). (§14.1)

2.	Upon the occurrence of an Operator Event of Default relating to (i) bankruptcy, (ii) a 
violation of Article 3.2 of Act 2 or (iii) entry of a plea of nolo contendere with a court of 
competent jurisdiction with respect to any Applicable Law or Anti Corruption Laws, the 
O&M Agreement shall terminate immediately without further action by Administrator. 
(§14.2(a))

3.	Upon the occurrence of any other Operator Event of Default, Administrator may 
terminate the O&M Agreement upon not less than one hundred twenty (120) days 
prior written notice to Operator, subject, to the extent required by Applicable Law, to 
the prior approval of PREB or the FOMB (if then in existence), without need for a court 
decision or arbitral award confirming Administrator’s right to terminate, subject to 
certain additional conditions with respect to an Operator Event of Default relating to a 
Change of Control of Operator. (§14.2(b))

Termination for Events of 
Default by Owner

1.	Operator, subject to specified cure periods, may terminate the O&M Agreement for 
certain events of default by Owner (each, an “Owner Event of Default”), including: 
(i) bankruptcy (provided that the pursuit by creditors of Owner of relief from the 
automatic stay extant pursuant to section 362(a) of the Bankruptcy Code in the 
current Title III Case for the purpose of seeking appointment of a receiver under 
applicable law shall not constitute an Owner Event of Default unless and until any 
such receiver is duly appointed); (ii) failure to perform a material obligation, covenant, 
term or condition under the O&M Agreement (including the obligation to keep 
System Revenues free and clear of Liens other than Liens specified in the Title III Plan 
and the related disclosure statement); (iii) failure to pay any undisputed Service Fee 
or other undisputed amount required to be paid by Owner to Operator under the 
O&M Agreement; (iv) failure to fund the Front-End Transition Account or any Service 
Account in an amount equal to at least two-thirds (2/3) of the requisite funding for 
such Front-End Transition Account or Service Account; and (v) any representation 
or warranty of Owner under the O&M Agreement shall have proven to be false or 
inaccurate in any material respect when made and thereby materially and adversely 
affects the legality of the O&M Agreement or the ability of Operator to carry out its 
obligations thereunder. (§14.3)

2.	Upon the occurrence of an Owner Event of Default, Operator may terminate the O&M 
Agreement upon not less than one hundred twenty (120) days prior written notice 
to Administrator, subject to certain additional conditions with respect to an Owner 
Event of Default relating to failure to fund the Front-End Transition Account or Service 
Account. Owner agrees the automatic stay extant in the Title III Case pursuant to 
section 362(a) of the Bankruptcy Code shall not apply to the exercise by Operator of its 
termination rights or other remedies under Section 14.4 (Termination for Owner Event of 
Default), Section 14.5 (Additional Termination Rights) or Section 14.6 (Remedies Upon 
Early Termination). (§14.4)
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Additional Termination 
Rights

1.	The O&M Agreement provides additional termination rights, subject to not less than 
one hundred twenty (120) days’ prior written notice to the other Party, including: (i) 
termination by Administrator or Operator in the event ownership of the T&D System 
is sold, transferred or assigned to a private entity; (ii) termination by Administrator or 
Operator in the event that a Force Majeure Event continues for a period in excess of 
eighteen (18) consecutive months and materially interferes with, delays or increases 
the cost of the O&M Services; (iii) termination by Operator or Administrator if (A) 
Operator has performed the O&M Services under a Default Budget with respect 
to an Operating Budget during three (3) or more consecutive Contract Years or (B) 
Administrator and Operator shall fail to agree on the Operating Budget, and such 
failure results in an Budget Dispute, during three (3) or more consecutive Contract 
Years; (iv) termination by Owner if Operator has exceeded, during three (3) or more 
consecutive Contract Years, the Operating Budget initially approved for a given 
Contract Year other than as a result of specified circumstances (an “Operating Budget 
Overrun Default”); and (v) termination by Operator in the event of a Change in 
Regulatory Law. (§14.5)

2.	In addition, the O&M Agreement provides for termination by each of Administrator 
and Operator for failure to satisfy the Service Commencement Date Conditions. 
(§4.8(b) and §14.5)

Remedies Upon Early 
Termination

1.	Upon the early termination of the O&M Agreement, Owner shall pay Operator 
any accrued and unpaid amounts required to be paid by Owner under the O&M 
Agreement as of the effective date of such termination.  If Operator is performing the 
Back-End Transition Services when such termination occurs, Owner shall be responsible 
for payment of the Back-End Transition Service Fee. (§14.6(a) and §14.6(b))

2.	In the event the O&M Agreement is (i) terminated, revoked, nullified, cancelled 
or otherwise rendered invalid by any duly enacted law of the Commonwealth, 
as determined by a final non-appealable judgment by a court of competent 
jurisdiction (a “Contract Nullification or Cancellation”), (ii) terminated by Operator or 
Administrator as a result of a T&D System Sale or (iii) terminated by Operator as a result 
of a Change in Regulatory Law that has certain consequences specified in the O&M 
Agreement, Owner shall pay Operator the Operator Termination Fee. The “Operator 
Termination Fee” is an amount equal to (i) the sum of the Fixed Fee and the maximum 
Incentive Fee (in each case in 2020 Dollars, as defined in Annex VIII (Service Fee)) 
for the Contract Year in which the O&M Agreement is terminated multiplied by (ii) 
the multiplier applicable for such Contract Year as set forth in Annex XIII (Operator 
Termination Fee Multiplier). (§1.1 and §14.6(c)(i))

3.	In the event the O&M Agreement is terminated by Administrator due to either (i) 
a Minimum Performance Threshold Default or (ii) an Operating Budget Overrun 
Default, Operator shall pay Owner the Owner Termination Fee. “Owner Termination 
Fee” shall mean: (a) during Contract Years one (1) through five (5), an amount equal 
to US$20,000,000 in 2020 Dollars; and (b) during any subsequent Contract Year, an 
amount equal to US$10,000,000 in 2020 Dollars. (§1.1 and §14.6(c)(ii))
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Term Summary

Dispute Resolution 1.	Operator acknowledges and agrees that Administrator (or any Designated Person 
appointed by Administrator) shall be authorized to participate in or act for and 
on behalf of Owner in any Dispute Resolution Procedure. The Dispute Resolution 
Procedures set forth in the O&M Agreement do not apply to any dispute between 
a Party and PREB, which disputes shall be subject to resolution in accordance with 
Applicable Law. In the event that Operator disagrees with a decision of PREB, nothing 
shall prejudice, limit or otherwise impair Operator’s right to exercise its rights pursuant 
to Act No. 38 of June 30, 2017 and Section 6.5(c) of Act 57. (§15.1)

2.	The Parties agree to attempt to resolve any Dispute through good faith negotiations. 
If the Dispute remains unsolved with thirty (30) days after receipt of notice of such 
Dispute, (i) Technical Disputes shall be referred to arbitration by an Independent 
Expert for a final and binding determination and (ii) any other Dispute shall proceed 
to mediation and, if necessary, litigation in the Commonwealth Court of First Instance, 
San Juan Part for a final and binding determination. (§15.3)

3.	The Parties acknowledge and agree that, in connection with a proposed Budget 
or an amended Budget, Owner, Administrator and Operator shall have the right to 
present to PREB any Expert Technical Determination with respect to a Budget Dispute; 
provided that this shall in no way (i) limit PREB’s right to approve, deny or propose 
modifications to such proposed or amended Budgets or (ii) otherwise affect PREB’s 
statutory rights and responsibilities under Applicable Law. (§7.3(f))

Back-End Transition 
Period

1.	Commencing on the Back-End Transition Commencement Date, in addition to 
providing the O&M Services, Operator shall (i) provide the Back-End Transition 
Services, (ii) comply with the obligations set forth in Section 16.2(b) (Back End Transition 
Services – Certain Obligations), (iii) reasonably cooperate with Administrator during 
any procurement process to identify a successor operator and (iv) commence 
preparations for an orderly transition of ServCo and the T&D System to Owner or 
Administrator (or their designee). (§16.2(a))

2.	Owner or Administrator shall pay Operator the Back-End Transition Service Fee as 
compensation for the Back-End Transition Services provided by Operator. (§16.4)

3.	Operator shall have no obligation to continue performing any Back-End Transition 
Services as of the earlier of (i) the date which is twelve (12) months following the 
expiration or early termination of the Term and (ii) the date on which there are no 
funds available in the Back-End Transition Account, without need for a court decision 
or arbitral award confirming Operator’s right to terminate. (§16.2(c))

Transfer Obligation 
upon Expiration or 
Termination

Immediately upon the expiration or earlier termination of the O&M Agreement, at 
Administrator’s election, in its sole discretion, Operator shall transfer all the ownership 
interests in ServCo and all ServCo corporate books and records to Owner or, at 
Administrator’s direction, its designee free and clear of all Liens and Administrator shall 
accept such transfer at no cost to Owner, Administrator or their designees. In addition, 
the Parties shall, immediately upon the expiration or earlier termination of the O&M 
Agreement, implement any arrangements contemplated by the Back-End Transition 
Plan, including arrangements relating to (i) the possible hiring of ServCo Employees by a 
successor operator and (ii) the treatment of severance costs associated with any ServCo 
Employees not hired by a successor operator. (§16.3)
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Force Majeure Events 1.	A “Force Majeure Event” shall be any act, event, circumstance or condition (other 
than lack of finances) whether affecting the T&D System, the System Power Supply, 
Owner, Operator or any of Owner’s Contractors or subcontractors or Operator’s 
Subcontractors that (i) is beyond the reasonable control of and unforeseeable by, 
or which, if foreseeable, could not be avoided in whole or in part by the exercise of 
due diligence by, the Party relying on such act, event or condition as justification for 
not performing an obligation or complying with any condition required of such Party 
under the O&M Agreement, and (ii) materially interferes with or materially increases 
the cost of performing such Party’s obligations under the O&M Agreement, to the 
extent that such act, event, circumstance or condition is not the result of the willful 
or negligent act, error or omission or breach of the O&M Agreement by such Party. 
Notwithstanding anything to the contrary in the foregoing, the imposition of a Tax 
or an increase in Taxes that is the result of a revocation of the Tax Assurance or an 
amendment or other modification of the Tax Assurance that is materially adverse 
to Operator or its Equity Participants shall be deemed a Force Majeure Event. The 
O&M Agreement provides (x) a list of acts, events or conditions that, subject to 
the requirements specified above, by way of example and without limitation, may 
constitute a Force Majeure Event and (y) a list of acts, events or conditions that shall 
not constitute a Force Majeure Event. (§1.1)

2.	If a Force Majeure Event interferes with, delays or increases the cost of a Party’s 
performance of its obligations under the O&M Agreement and such Party has given 
timely notice and description as required by the O&M Agreement, such Party shall 
be excused from performance and any associated Events of Default, except to the 
extent a Force Majeure Event continues for a period in excess of one hundred twenty 
(120) days and Administrator and Operator negotiate in good faith to determine 
modifications to the Service Fee, Term or other provisions of the O&M Agreement. In 
the event Operator is the party claiming the Force Majeure Event, Operator shall be 
(i) excused with respect to the achievement of any Performance Metrics affected 
by the Force Majeure Event and (ii) entitled to request appropriate adjustments to 
the Budgets or the Performance Metrics in accordance with the terms of the O&M 
Agreement. (§17.2(a))

3.	In addition to all other relief pursuant to the O&M Agreement, the occurrence of 
a Force Majeure Event shall not excuse or delay the performance of (i) a Party’s 
obligation to pay amounts previously accrued and owing under the O&M Agreement, 
including any earned and unpaid Service Fees, (ii) Owner’s obligation to continue to 
pay the Fixed Fee and to deposit and make funds available for Operator’s use in the 
Service Accounts in accordance with the O&M Agreement and (iii) any obligation 
under the O&M Agreement not affected by the occurrence of the Force Majeure 
Event. (§17.2(b))
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Indemnification 1.	Operator shall indemnify, defend and hold harmless Owner, Administrator and 
their respective Affiliates and Representatives against any and all Losses arising or 
resulting from: (i) a breach by Operator of any representation or warranty of Operator 
in the O&M Agreement that has a material adverse effect on the T&D System or 
the cost of performance by any Party of its respective obligations thereunder or 
(ii) the negligence (including gross negligence) or willful misconduct of Operator 
Indemnitees in connection with the O&M Agreement (except in connection with 
Section 5.10 ((Environmental Health and Safety Matters) where the applicable 
standard shall be gross negligence or willful misconduct to the extent provided 
therein), in each case as determined by a final and non-appealable judgment by a 
court of competent jurisdiction. (§18.1)

2.	Owner shall indemnify, defend and hold harmless Operator and the Equity 
Participants and its and their Affiliates and Representatives against any and all 
Losses arising or resulting from: (i) any breach by Owner or Administrator of any of its 
respective representations or warranties in the O&M Agreement that has a material 
adverse effect on the T&D System or on the performance or the cost of performance 
by any Party of its respective obligations under the O&M Agreement; (ii) any failure 
by Owner or Administrator to perform its obligations under the O&M Agreement or 
resulting from any Owner Fault; (iii) claims of any nature relating to the T&D System, 
Owner’s operation thereof or any matter in the nature of the services to be provided 
by, or any other obligations imposed on, Operator hereunder, in each case based 
on events or circumstances to the extent arising prior to the Service Commencement 
Date or relating to Legacy Generation Assets, or any fiber optic cable infrastructure 
or other facilities, equipment and other assets related to telecommunications in 
which Owner or PREPA Networks, LLC has an ownership or leasehold interest (other 
than in connection with Operator’s obligations under Section I.A(6) of Annex I (Scope 
of Services); (iv) the negligence (including gross negligence) or willful misconduct 
of Owner Indemnitees in connection with the O&M Agreement; (v) claims brought 
by Owner employees or former employees with respect to the non-payment or 
underfunding of benefits under Owner’s pension or other employee benefit plans; 
(vi) claims brought against Operator by a T&D Customer in connection with the T&D 
System or Operator’s performance of the O&M Services; (vii) claims brought against 
Operator by a Person not party to the O&M Agreement in connection with the T&D 
System or Operator’s performance of the O&M Services for loss of profits or revenues 
or special, exemplary, punitive, indirect or consequential damages, howsoever or 
whensoever arising and whether or not caused by the negligence of any Operator 
Indemnitee; or (viii) Pre-Existing Environmental Conditions, other than an exacerbation 
of such Pre-Existing Environmental Conditions to the extent caused by the gross 
negligence or willful misconduct of any Operator Indemnitee. (§18.2)



Partnership Committee Report ― Puerto Rico Public-Private Partnership for the Electric Power Transmission and Distribution System 	 318

Exhibit F: Summary of O&M Agreement

Term Summary

Limitations on Liability 1.	Any damages payable by Owner to Operator shall be limited to the amount equal to 
the lesser of (x) the Fixed Fee paid to Operator in the immediately preceding Contract 
Year plus the Incentive Fee earned by Operator in the immediately preceding 
Contract Year and (y) an amount equal to the net present value of the Fixed Fee 
payable over the remainder of the Term discounted at a rate of six percent (6%) plus 
the Incentive Fee earned by Operator in the immediately preceding Contract Year, 
except, in each case, for damages related to gross negligence or willful misconduct, 
which shall not be subject to any cap. (§14.6(d))

2.	Administrator shall not be liable to Operator Indemnitees under the O&M Agreement. 
(§18.3(c))

3.	Except as set forth in Section 18.3(b) (Limitation on Liability – Gross Negligence; 
Willful Misconduct), Operator’s liability to Owner Indemnitees under Section 18.1 
(Indemnification by Operator), including Disallowed Costs, shall be limited to 
US$35,000,000 in the aggregate for Losses occurring in any Contract Year and 
US$105,000,000 in the aggregate for all Losses during the Term. (§18.3(a)(i))

4.	Operator’s liability to Owner Indemnitees for any Losses attributable to any Operator 
Indemnitee’s gross negligence or willful misconduct under the O&M Agreement, 
including under Section 18.1 (Indemnification by Operator) and any Disallowed 
Costs attributable to Operator Indemnitees’ gross negligence or willful misconduct, 
shall be limited to: (i) US$35,000,000 for all Losses occurring in each Contract Year for 
each of the first five (5) Contract Years; (ii) US$52,500,000 for all Losses occurring in 
each Contract Year for each subsequent Contract Year; and (iii) a total maximum of 
US$105,000,000 in the aggregate for all Losses during the Term. (§18.3(b))

5.	Operator’s liability to Owner Indemnitees shall be subject to the limitation on liability 
set forth in Section 18.3(a) (Limitations on Liability – Operator General Limitations) and 
limited as follows: (i) from the Effective Date until the end of the second (2nd) Contract 
Year, Operator shall not be liable for any Loss incurred by an Owner Indemnitee, 
unless and until the aggregate amount of such Losses in such Contract Year exceeds 
US$5,000,000, in which event Operator shall then be liable for all Losses in excess of 
US$5,000,000; and (ii) from the beginning of the third (3rd) Contract Year until the end 
of the Term, Operator shall not be liable for any Loss incurred by an Owner Indemnitee, 
unless and until the aggregate amount of such Losses in such Contract Year exceeds 
US$2,500,000, in which event Operator shall then be liable for all Losses in excess of 
US$2,500,000. (§18.3)

6.	Except as specified in Section 18.3(a) (Limitation on Liability – Operator General 
Limitations) and Section 18.3(b) (Limitation on Liability – Gross Negligence, Willful 
Misconduct) for the Losses specified in each such provision, in which event the 
caps specified in such sections shall apply, and except for the exclusive remedies 
set forth in the first sentence of Section 14.6(d) (Remedies Upon Early Termination – 
Additional Remedies), any Losses payable by Operator to Owner pursuant to the O&M 
Agreement shall be limited to US$10,000,000. (§14.6(d))

Amendments Neither the O&M Agreement nor any provision thereof may be changed, modified, 
amended or waived, except by written agreement duly executed by the Parties. Any 
such amendment shall not be effective until (i) to the extent required by Applicable 
Law, approved by PREB and the FOMB (if then in existence) and (ii) Administrator has 
obtained a Tax Opinion and a Reliance Letter, at the cost of Owner or Administrator, with 
respect to any such amendment. (§20.3)

Governing Law The O&M Agreement shall be interpreted, construed and governed by and in 
accordance with, and enforced pursuant to, the laws of the Commonwealth of Puerto 
Rico. (§20.15) 
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SUMMARY OF SUPPLEMENTAL TERMS AGREEMENT FOR THE PUERTO RICO 
TRANSMISSION AND DISTRIBUTION SYSTEM

This summary of the principal terms and conditions of the supplemental terms agreement for the 
Puerto Rico transmission and distribution system (the “Supplemental Agreement”) is provided for 
convenience and should not be relied upon in lieu of the Supplemental Agreement. In the event of 
any conflict between this summary and the Supplemental Agreement, the Supplemental Agreement 
controls. Capitalized terms used in this summary and not otherwise defined herein have the meaning 
set forth in the Supplemental Agreement, and any such capitalized terms used herein but not defined 
in the Supplemental Agreement shall have the respective meanings ascribed to them in the operation 
and maintenance agreement for the Puerto Rico transmission and distribution system (the “O&M 
Agreement”), as the same may be amended or supplemented by the Supplemental Agreement. 

1	 Operator consists of both ServCo and ManagementCo. ManagementCo consists of the senior management personnel of Operator. ServCo 
is a subsidiary service company of ManagementCo. ManagementCo is not responsible for providing the O&M Services but is responsible 
solely for providing the Front End Transition Services. ServCo is responsible for providing the O&M Services, including employing the workforce 
that will provide the O&M Services, and is otherwise responsible for the T&D System. For purposes of this summary of the Supplemental 
Agreement, the term “Operator” is generally used to describe the rights and responsibilities of Operator, ManagementCo and ServCo. Refer 
to the Supplemental Agreement and the O&M Agreement for specific application of these terms.

Term Summary

Parties The Puerto Rico Electric Power Authority (the “Owner”); The Puerto Rico Public-Private 
Partnerships Authority (the “Administrator”); LUMA Energy, LLC (“ManagementCo”), a 
limited liability company organized under the laws of Puerto Rico; and LUMA Energy 
ServCo, LLC (“ServCo” and, together with ManagementCo, “Operator”).1 

Effective Date The Supplemental Agreement shall automatically become effective, without further 
action by the Parties, on the date on which all Service Commencement Date 
Conditions, except for the Title III Exit (i.e., the consummation and effectiveness of a 
confirmed Title III Plan) and delivery of the Tax Opinion and Reliance Letter required by 
Section 4.5(v) of the O&M Agreement, have been satisfied or waived in accordance with 
the O&M Agreement (the “Supplemental Agreement Effective Date”). (§2.2)

If the Supplemental Agreement Effective Date does not occur, the Supplemental 
Agreement shall not become effective and shall be deemed void ab initio and 
terminated automatically without any further action by the Parties. (§2.2)

Term The Supplemental Agreement shall be in effect from the Supplemental Agreement 
Effective Date through the earlier of (a) the Service Commencement Date and (b) in the 
event that the Service Commencement Date does not occur on or prior to the date that 
is eighteen (18) months after the Supplemental Agreement Effective Date (such period of 
time, the “Interim Period”), unless earlier terminated in accordance with the terms of the 
Supplemental Agreement. (§2.4)
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Conditions Precedent 
to Operator Takeover of 
T&D System

Operator shall take over operation of the T&D System while Owner remains in Title III on 
the first (1st) Business Day of a calendar month that is at least three (3) Business Days 
following the date on which Administrator delivers a certificate to Operator confirming 
that the following conditions have been met to the satisfaction of each of Operator and 
Administrator (the “Interim Period Service Commencement Date”):

1.	The O&M Agreement remains in full force and effect, subject to the Supplement 
Agreement. (§2.3(a))

2.	The Title III Court has entered, on a final and non-appealable basis, an order or 
orders (i) to the extent required by Applicable Law, authorizing Owner’s entry into 
and performance of the Supplemental Agreement, and (ii) granting administrative 
expenses treatment for any amounts required to be paid by Owner under the 
Supplement Agreement and the O&M Agreement during the Interim Period. (§2.3(b))

3.	A number of Owner Employees and Other Employees necessary for Operator to 
perform all services with respect to the T&D System constituting O&M Services under 
the O&M Agreement commencing on the Interim Period Service Commencement 
Date (the “Interim Period Services”) have accepted offers to commence employment 
as ServCo Employees beginning on the Interim Period Service Commencement Date. 
(§2.3(c))

4.	Owner shall have provided Operator with written notice of the System Contracts and 
Generation Supply Contracts that have been assumed and those that have been 
rejected as of the Interim Period Service Commencement Date. (§2.3(d))

5.	All Service Accounts shall have been established, and all Service Accounts other than 
the Contingency Reserve Account shall have been funded, in each case as required 
by Section 4.7 (Establishment and Funding of Service Account). (§2.3(e))

6.	Owner shall have received a Supplemental Agreement Tax Opinion and 
ManagementCo shall have received a Supplemental Agreement Reliance Letter, at 
the expense of Owner or Administrator. (§2.3(f))

7.	All Service Commencement Date Conditions, other than delivery of the Tax Opinion 
and Reliance Letter required by Section 4.5(v) of the O&M Agreement, shall have 
been satisfied after giving effect to the amendments to the O&M Agreement set forth 
in the Supplemental Agreement. (§2.3(g))

Operator Compensation As compensation for Operator’s performance of the Interim Period Services, and solely 
for the duration of the Interim Period, Owner shall pay ManagementCo an annual 
fixed management service fee equal to $115 million in 2020 Dollars, payable in monthly 
installments. (§3.3)

Operator’s Title III Costs 
and Expenses

Owner is required to cover all costs and expenses of Operator in connection with 
PROMESA, the Title III Case or any other Legal Proceedings related thereto. (§3.4)

All amounts payable by Owner to Operator hereunder and under the O&M Agreement 
during the Interim Period shall be deemed to be administrative expenses of Owner. 
(§3.5)
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Adjustments to O&M 
Agreement

Any amendments or supplements to the O&M Agreement made in the Supplement 
Agreement shall be effective only during the Interim Period, provided that such 
amendments or supplements shall survive if the O&M Agreement is terminated during 
the Interim Period. (§4.1)

Defined Terms. Section 1.1 (Definitions) of the O&M Agreement is amended by adding 
certain defined terms and amending certain defined terms. 

The Supplemental Agreement amends the O&M Agreement by adding certain defined 
terms and amending certain defined terms, to provide that:

•	 A Change in Law includes (i) any event or circumstance, or order or judgment of any 
Governmental Body, requiring Operator or any Operator Related Parties to become a 
party to any Legal Proceeding related to the Title III Case or if Operator commences 
or becomes a party to any action or contested matter in the Title III Case in order to 
protect its rights under the Supplemental Agreement and (ii) where arising out of the 
Title III Case, the delay or denial of any request to approve a Budget, Rate Order, or 
change in Performance Metrics or performance relief. (§4.2(b)(i−ii))

•	 During the Interim Period, the Operator Termination Fee shall equal the Interim Period 
Service Fee. (§4.2(d))

•	 Permitted Liens include (i) Liens to secure Postpetition Financing and (ii) Liens on 
System Revenues specified in or permitted under any Title III Plan and its related 
implementing documents, provided that in the case of each of clauses (i) and (ii), 
such Permitted Liens would not reasonably be expected to have a Material Adverse 
Effect on the rights of Operator under the O&M Agreement or the ability of Owner or 
Operator to perform their respective obligations under the O&M Agreement. (§4.2(e))

•	 During the Interim Period, the Interim Period Service Fee shall be payable, subject to 
the terms and conditions of the Supplemental Agreement, in lieu of the Service Fee. 
(§4.2(f))

The Supplemental Agreement makes the following amendments to the O&M Agreement, 
among others:

•	 If the Interim Period Service Commencement Date occurs prior to the expiration of 
the twelfth (12th) month following the Effective Date, then any balance of the Front-
End Transition Service Fixed Fee then outstanding shall be paid in full to Operator 
on the Interim Period Service Commencement Date (rather than on the Service 
Commencement Date). (§4.5)

•	 In the event of an early termination of the O&M Agreement pursuant to the 
Supplemental Agreement, and if Operator is performing the Back-End Transition 
Services, Owner shall be responsible for payment of the Back-End Transition Service 
Fee. (§4.9(a)(i))

•	 If the Back-End Transition Commencement Date occurs as a result of the termination 
of the O&M Agreement pursuant to the Supplemental Agreement, Owner shall pay 
the Back-End Transition Service Fee monthly in advance on the first Business Day of 
each calendar month. (§4.9(b))

•	 Owner shall indemnify Operator against all claims brought against Operator after the 
Interim Period Service Commencement Date by any creditor or other Person (A) in 
connection with or related to the Title III Case or (B) in connection with or arising out of 
the negotiation and execution of the Supplemental Agreement. (§4.10)
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Additional Operator 
Termination Rights

The Supplemental Agreement and the O&M Agreement shall automatically terminate in 
the event that the Service Commencement Date does not occur on or prior to the date 
that 18 months after the Supplemental Agreement Effective Date, unless, if requested 
by Administrator, the term of the Supplemental Agreement is extended by the mutual 
agreement of the Parties. (§7.1(a))

In addition, the Supplemental Agreement allows the Operator to terminate the 
Supplemental Agreement and the O&M Agreement upon the occurrence of a Material 
Adverse Effect arising out of the Title III Case as a result of a filing in the Title III Case or a 
ruling or order of the Title III Court. (§7.1(b))

In the event that, during the Interim Period, either Operator or Administrator exercise 
its rights to termination the O&M Agreement pursuant to the terms thereof, the 
Supplemental Agreement shall terminate concurrently with the termination of the O&M 
Agreement. (§7.1(c))

Remedies Upon Early 
Termination

Upon early termination of the Supplement Agreement, Owner is required to pay 
Operator (i) all accrued and unpaid amounts due under the Supplemental Agreement 
and the O&M Agreement and (ii) if Operator is performing the Back-End Transition 
Services, Owner shall be responsible for payment of the Back-End Transition Service 
Fee. In addition, if the Supplemental Agreement terminates automatically, as described 
above, Owner is required to pay Operator the Operator Termination Fee. (§7.2)
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