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(c) Electronic transmission of data.
Electronic transmission of data con-
sists of submission of all required data
fields (correctly formatted) from the
forms HUD-050058 and HUD-50058-FSS
telephonically, in accordance with
HUD instructions. Regardless of wheth-
er an HA obtains the ADP system itself
or contracts with a service bureau to
provide the system, the software must
be periodically updated to incorporate
changes or revisions in legislation, reg-
ulations, handbooks, notices, or HUD
electronic transmission data format re-
quirements.

(d) Service contract. HAs that deter-
mine that the purchase of hardware
and/or software is not cost effective
may contract out the electronic data
transmission function to organizations
that provide such services, including,
but not limited to the following organi-
zations: local management associa-
tions and management agents with
centralized facilities. HAs that con-
tract out the electronic transmission
function must retain the ability to
monitor the day-to-day operations of
the project at the HA site and be able
to demonstrate the ability to the rel-
evant HUD Field Office.

(e) Notwithstanding the provisions of
paragraphs (a) and (b) of this section,
the Department may approve trans-
mission of the data by tape or diskette
if it determines that the cost of tele-
phonic transmission would be exces-
sive.

(Approved by the Office of Management and
Budget under control number 2577-0083)

§908.108 Cost.

(a) General. The costs of the elec-
tronic transmission of the correctly
formatted data, including either the
purchase and maintenance of computer
hardware or software, or both, the cost
of contracting for those services, or the
cost of centralizing the electronic
transmission function, shall be consid-
ered Section 8 Administrative ex-
penses, or eligible public and Indian
housing operating expenses that can be
included in the public and Indian hous-
ing operating budget. At the HA’s op-
tion, the cost of the computer software
may include service contracts to pro-
vide maintenance or training, or both.

24 CFR Ch. IX (4-1-11 Edition)

(b) Sources of funding. For public and
Indian housing, costs may be covered
from operating subsidy for which the
HA is already eligible, or the initial
cost may be covered by funds received
by the HA under HUD’s Comprehensive
Improvement Assistance Program
(CIAP) or Comprehensive Grant Pro-
gram (CGP). For Section 8 programs,
the costs may be covered from ongoing
administrative fees or the Section 8 op-
erating reserve.

§908.112 Extension of time.

The HUD Field Office may grant an
HA an extension of time, of a reason-
able period, for implementation of the
requirements of §908.104, if it deter-
mines that such electronic submission
is infeasible because of one of the fol-
lowing:

(a) Lack of staff resources;

(b) Insufficient financial resources to
purchase the required hardware, soft-
ware or contractual services; or

(c) Lack of adequate infrastructure,
including, but not limited to, the in-
ability to obtain telephone service to
transmit the required data.
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Subpart A—General

§941.101 Purpose and scope.

(a) Purpose. The U.S. Housing Act of
1937 (Act), 42 U.S.C. 1437, authorizes
HUD to assist public housing agencies
(PHAs) with the development and oper-
ation of low-income housing projects
and financial assistance in the form of
grants (42 U.S.C. 1437c, 1437g, and 14371).
The purpose of the program is to de-
velop units which serve the needs of
public housing residents over the long
term and have the lowest possible life
cycle costs, taking into account future
operating and replacement costs, as
well as original capital investments.

(b) Scope. This part is the regulation
under which a PHA develops low-in-
come housing (excluding Indian hous-
ing), herein called public housing.

(c) Approved information collections.
The following sections of this part have
been approved by the Office of Manage-
ment and Budget in accordance with
the Paperwork Reduction Act of 1995
(42 U.S.C. 3501-3520) and assigned the
OMB approval numbers indicated:

§941.102
Approval .
No. Sections
2577-0033 | 941.207, 941.301, 941.303, 941.304, 941.606,
941.610.
2577-0036 | 941.205, 941.404.
2577-0039 | 941.402.

[61 FR 38016, July 22, 1996, as amended at 64
FR 13511, Mar. 19, 1999]

EFFECTIVE DATE NOTE: At 61 FR 38016, July
22, 1996, §941.101 was revised. This section
contains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

§941.102 Development methods
funding.

and

(a) Methods. A PHA may use any gen-
erally accepted method of development
including, but not limited to, conven-
tional, turnkey, acquisition with or
without rehabilitation, mixed-finance,
and force account.

(1) Conventional. Under this method,
the PHA is responsible for selecting a
site or property and designing the
project. The PHA advertises for com-
petitive bids to build or rehabilitate
the development on the PHA-owned
site. The PHA awards a construction
contract in accordance with 24 CFR
part 85. The contractor receives
progress payments from the PHA dur-
ing construction or rehabilitation and
a final payment upon completion of the
project in accordance with the con-
struction contract. The conventional
method may be used for either new
construction or rehabilitation.

(2) Turnkey. The turnkey method in-
volves the advertisement and selection
of a turnkey developer by the PHA,
based on the best housing package for
a site or property owned or to be pur-
chased by the developer. Following
HUD approval of the PHA’s full pro-
posal, the developer prepares the de-
sign and construction documents. The
PHA and the developer execute the
contract of sale to implement the
PHA’s full proposal. The developer is
responsible for providing a completed
housing project, which includes obtain-
ing construction financing. Upon com-
pletion of project construction or reha-
bilitation in accordance with the con-
tract of sale, the PHA purchases the
development from the developer. This
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method may be used for either new
construction or rehabilitation.

(3) Acquisition. The acquisition meth-
od involves a purchase of existing prop-
erty that requires little or no repair
work. Any needed repair work is com-
pleted after acquisition, either by the
PHA contracting to have the work
done or by having the staff of the PHA
perform the work.

(4) Mixed-finance. This method in-
volves financing from both public and
private sources and may involve owner-
ship of the public housing units by an
entity other than the PHA. This meth-
od of development may be carried out
by a PHA only in accordance with the
requirements set forth in subpart F.

(5) Force account. The force account
method involves use of PHA staff to
carry out new construction or rehabili-
tation. A PHA may only develop a full
proposal based on the force account
method if HUD has determined that
the PHA has the capability to develop
successfully the public housing units
using this method.

(b) Funding. A PHA may develop pub-
lic housing with:

(1) Development funds reserved by
HUD for that purpose;

(2) Modernization funds under section
14 of the Act (42 U.S.C. 14371), to the ex-
tent authorized by law and under pro-
cedures approved by HUD; and/or

(3) Funds available to it from any
other source, consistent with
§941.306(e), or as may be otherwise ap-
proved by HUD.

(c) Limit on number of units—(1) Gen-
eral. A PHA may not develop public
housing pursuant to this part beyond
the lesser of the number of units that
the PHA had under ACC on August 21,
1996, or the number of units for which
it was receiving operating subsidy on
that date, unless authorized by HUD.
HUD may condition such authorization
on the PHA’s agreement that such in-
cremental units, once developed, will
be ineligible for capital and/or oper-
ating subsidies from HUD.

(2) Replacement housing units. With re-
spect to units constructed to replace
public housing units that were demol-
ished or disposed of, a PHA may use (in
whole or in part) funding from non-
HUD sources or from HUD funding not
provided under the Act. However, de-
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velopment of such units must be ap-
proved by HUD in advance for them to
be eligible for inclusion under the ACC.

[61 FR 38016, July 22, 1996, as amended at 67
FR 76101, Dec. 10, 2002]

§941.103 Definitions.

The terms HUD and Public Housing
Agency (PHA) are defined in 24 CFR
part 5.

Act. The U.S. Housing Act of 1937 (42
U.S.C. 1437).

Additional Project Costs (APC) means
the sum of the following HUD-approved
costs related to the development of a
public housing project, which costs are
not subject to the Total Development
Cost limit but are included in the max-
imum project cost, as described in
§941.306:

(1) Demolition of, or remediation of
environmental hazards associated with,
public housing units that will not be
replaced on the site; and

(2) Extraordinary site costs that have
been verified by an independent reg-
istered engineer (e.g., removal of un-
derground utility systems, and replace-
ment of off-site underground utility
systems, extensive rock and/or soil re-
moval and replacement, and ameliora-
tion of unusual site conditions such as
unusual slopes, terraces, water
catchments, lakes, etc.)

Annual Contributions Contract (ACC).
A contract (in the form prescribed by
HUD) for loans and contributions,
which may be in the form of grants,
whereby HUD agrees to provide finan-
cial assistance and the PHA agrees to
comply with HUD requirements for the
development and operation of a public
housing project.

Community Renewal Cost (CRC) means
the sum of the following HUD-approved
costs related to the development of a
public housing project: planning (in-
cluding proposal preparation), adminis-
tration, site acquisition, relocation,
demolition of, and site remediation of
environmental hazards associated with,
public housing units that will be re-
placed on the project site, interest and
carrying charges, off-site facilities,
community buildings and non-dwelling
facilities, contingency allowance, in-
surance premiums, any initial oper-
ating deficit, on-site streets, on-site
utilities, and other costs necessary to
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develop the project that are not cov-
ered under APC or Housing Construc-
tion Cost.

Construction Contract. A contract be-
tween the PHA and a contractor to
build or rehabilitate a project using
the conventional development method.

Construction documents. The working
drawings and construction specifica-
tions and the rehabilitation work
write-ups, where applicable, that set
forth the work to be done under a con-
struction contract or contract of sale.

Contract of sale. A contract between
the PHA and a developer whereby the
PHA agrees to purchase a completed
project after construction or rehabili-
tation by a developer using the turn-
key development method.

Cooperation Agreement. An agreement
between a PHA and the applicable local
governing body or bodies which assures
exemption from real and personal prop-
erty taxes, provides for local support
and services for the development and
operation of a public housing project,
and provides for PHA payments in lieu
of taxes.

Design  documents. The preliminary
drawings and specifications and the
preliminary rehabilitation work write-
ups, where applicable, in sufficient de-
tail to define the extent of construc-
tion or rehabilitation and demonstrate
compliance with HUD design and con-
struction standards.

Housing Construction Cost (HCC)
means the sum of the following HUD-
approved costs related to the develop-
ment of a public housing project:
dwelling unit hard costs (including
construction and equipment); builder’s
overhead and profit; the cost of extend-
ing utilities from the street to the pub-
lic housing project; finish landscaping;
and the payment of Davis-Bacon wage
rates.

Proposal. A document submitted by a
PHA to HUD, in accordance with sub-
part C of this part, for approval of the
development of a public housing
project. As used in this part, ‘‘pro-
posal” refers to both the ‘‘site acquisi-
tion proposal’ (§941.303), and the ‘‘full
proposal’ (§941.304), unless specifically
indicated otherwise.

Public housing capital assistance
means assistance provided by HUD
under the Act or the HOPE VI program

§941.201

in connection with the development of
public housing under this part, includ-
ing: Capital Fund assistance provided
under section 9(d) of the Act, public
housing development assistance pro-
vided under section 5 of the Act, Oper-
ating Fund assistance used for capital
purposes under section 9(g)(1) or (g)(2)
of the Act, and HOPE VI grant assist-
ance.

Reformulation. The procedure by
which HUD approves division of a
project (including units and related
funds) into two or more projects, or
combining two or more projects into
one, or redistributing units and related
funds in a project among two or more
projects, in order to provide PHAs with
the flexibility to adapt to site avail-
ability, to resolve development prob-
lems, to acquire buildings ready for de-
velopment (before acquisition of other
buildings), and to save on interest and
initial operating costs.

Total Development Cost (TDC) limit.
The maximum amount of public hous-
ing capital assistance that can be used
to pay for Housing Construction Costs
and Community Renewal Costs in con-
nection with the development of a pub-
lic housing project, as determined
under §941.306(b)(2). The TDC limit does
not apply to Additional Project Costs.

[45 FR 60838, Sept. 12, 1980, as amended at 56
FR 13282, Apr. 1, 1991; 58 FR 62524, Nov. 29,
1993; 61 FR 5214, Feb. 9, 1996; 61 FR 38017, July
22, 1996; 62 FR 27125, May 16, 1997; 67 FR 76101,
Dec. 10, 2002]

Subpart B—PHA Eligibility and
Program Requirements

§941.201 PHA eligibility.

(a) General. In order to participate in
the public housing program, a PHA
must be approved as an eligible PHA.
HUD will determine eligibility based
on a showing that the PHA has the
legal authority and local cooperation
required by this part.

(b) Legal authority. The PHA must
demonstrate that it has the legal au-
thority to develop, own, and operate a
public housing project under the Act.

(c) Troubled PHAs. Unless HUD deter-
mines that a PHA that has been classi-
fied as troubled or modernization-trou-
bled, in accordance with 24 CFR part
901, has adequate capacity to develop
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public housing units, the PHA so clas-
sified shall engage a HUD-approved
program manager to develop and im-
plement the PHA’s proposal. HUD shall
review the solicitation and the selec-
tion before award of a contract is made
by such a PHA.

(d) Local cooperation. The PHA must
provide a cooperation agreement be-
tween the PHA and the applicable local
governing body for the area in which
the public housing project is to be lo-
cated as evidence that the local gov-
erning body will provide the local co-
operation required by HUD pursuant to
the Act. This local cooperation shall
include exemption from real and per-
sonal property taxes, acceptance of
PHA payments in lieu of taxes, and the
provision at no cost or at no greater
cost by the local governing body of the
same public services and facilities nor-
mally furnished to others in the com-
munity.

[45 FR 60838, Sept. 12, 1980. Redesignated at
49 FR 6714, Feb. 23, 1984, as amended at 61 FR
38017, July 22, 1996]

§941.202
ards.

Proposed sites for public housing
projects to be newly constructed or re-
habilitated must be approved by the
field office as meeting the following
standards:

(a) The site must be adequate in size,
exposure and contour to accommodate
the number and type of units proposed,
and adequate utilities (e.g., water,
sewer, gas and electricity) and streets
must be available to service the site.

(b) The site and neighborhood must
be suitable from the standpoint of fa-
cilitating and furthering full compli-
ance with the applicable provisions of
Title VI of the Civil Rights Act of 1964,
Title VIII of the Civil Rights Act of
1968, E.O. 11063, and HUD regulations
issued pursuant thereto.

(c)(1)The site for new construction
projects must not be located in:

(i) An area of minority concentration
unless (A) sufficient, comparable op-
portunities exist for housing for minor-
ity families, in the income range to be
served by the proposed project, outside
areas of minority concentration, or (B)
the project is necessary to meet over-
riding housing needs which cannot oth-

Site and neighborhood stand-
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erwise feasibly be met in that housing
market area. An ‘‘overriding need”
may not serve as the basis for deter-
mining that a site is acceptable if the
only reason the need cannot otherwise
feasibly be met is that discrimination
on the basis of race, color, religion,
creed, sex, or national origin renders
sites outside areas of minority con-
centration unavailable; or

(ii) A racially mixed area if the
project will cause a significant in-
crease in the proportion of minority to
non-minority residents in the area.

(2) Notwithstanding any other provi-
sion of this paragraph (c), public hous-
ing units constructed after demolition
of public housing units may be built on
the original public housing site, or in
the same neighborhood, if one of the
following criteria is satisfied:

(i) The number of public housing
units being constructed is no more
than 50 percent of the number of units
in the original project;

(ii) In the case of replacement of a
currently occupied project, the number
of public housing units being con-
structed is the minimum number need-
ed to house current residents who want
to remain at the site; or

(iii) The public housing units being
constructed constitute no more than
twenty-five units.

(d) The site must promote greater
choice of housing opportunities and
avoid undue concentration of assisted
persons in areas containing a high pro-
portion of low-income persons.

(e) The site must be free from adverse
environmental conditions, natural or
manmade, such as instability, flooding,
septic tank back-ups, sewage hazards
or mudslides; harmful air pollution,
smoke or dust; excessive noise vibra-
tion, vehicular traffic, rodent or
vermin infestation; or fire hazards. The
neighborhood must not be one which is
seriously detrimental to family life or
in which substandard dwellings or
other undesirable elements predomi-
nate, unless there is actively in
progress a concerted program to rem-
edy the undesirable conditions.

(f) The site must comply with any ap-
plicable conditions in the local plan ap-
proved by HUD.
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(g) The housing must be accessible to
social, recreational, educational, com-
mercial, and health facilities and serv-
ices, and other municipal facilities and
services that are at least equivalent to
those typically found in neighborhoods
consisting largely of similar unassisted
standard housing.

(h) Travel time and cost via public
transportation or private automobile,
from the neighborhood to places of em-
ployment providing a range of jobs for
low-income workers, must not be ex-
cessive. (While it is important that el-
derly housing not be totally isolated
from employment opportunities, this
requirement need not be adhered to
rigidly for such projects.)

(i) The project may not be built on a
site that has occupants unless the relo-
cation requirements referred to in
§941.207 are met.

(j) The project may not be built in an
area that has been identified by HUD
as having special flood hazards and in
which the sale of flood insurance has
been made available under the Na-
tional Flood Insurance Act of 1968, un-
less the project is covered by flood in-
surance as required by the Flood Dis-
aster Protection Act of 1973, and it
meets any relevant HUD standards and
local requirements.

[45 FR 60838, Sept. 12, 1980. Redesignated at
49 FR 6714, Feb. 23, 1984, as amended at 61 FR
38017, July 22, 1996]

§941.203 Design
standards.

(a) Physical structures shall be de-
signed, constructed and equipped so as
to improve or harmonize with the
neighborhoods they occupy, meet con-
temporary standards of modest com-
fort and liveability, promote security,
and be attractive and marketable to
the people they are intended to serve.
Building design and construction shall
strive to encourage in residents a pro-
prietary sense, whether or not home-
ownership is intended or contemplated.

(b) Projects must comply with:

(1) A national building code, such as
Uniform Building Code, Council of
American Building Officials Code, or
Building Officials Conference of Amer-
ica Code;

(2) Applicable State and local laws,
codes, ordinances, and regulations; and

and construction

§941.205

(3) Other Federal requirements, in-
cluding any Federal fire-safety require-
ments and HUD minimum property
standards (e.g., 24 CFR part 200, sub-
part S, and §941.208).

(c) Projects for families with children
shall consist to the maximum extent
practicable of low-density housing
(e.g., non-elevator structures, scattered
sites or other types of low-density de-
velopments appropriate in the commu-
nity).

(d) High-rise elevator structures shall
not be provided for families with chil-
dren regardless of density, unless the
PHA demonstrates and HUD deter-
mines that there is no practical alter-
native. High-rise buildings for the el-
derly may be used if the PHA dem-
onstrates and HUD determines that
such construction is appropriate, tak-
ing into consideration land costs, the
safety and security of the prospective
occupants, and the availability of com-
munity services.

[61 FR 38017, July 22, 1996]

§941.205 PHA contracts.

(a) ACC requirements. In order to be
considered as eligible project expenses,
all development related contracts en-
tered into by the PHA shall provide for
compliance with the provisions of the
ACC.

(b) Contract forms. HUD may prescribe
the form of any development related
contracts, and the PHA shall use such
forms. If a form is not prescribed, the
PHA may develop its own form; how-
ever, it must contain all applicable fed-
eral requirements.

(c) When HUD approval is required.
The PHA is authorized to execute all
development-related contracts without
prior HUD review or approval with the
exception of:

(1) All forms of site or property ac-
quisition contracts regardless of devel-
opment method; and

(2) Contracts whose amount exceeds a
contract approval threshold estab-
lished by HUD for that PHA; and

(3) A contract for the selection of a
program manager to develop and im-
plement the PHA’s proposal (see
§941.201(c)).

(d) Each PHA shall certify before exe-
cuting any contract with a contractor
that the contractor is not suspended,
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debarred, or otherwise ineligible under
2 CFR part 2424. Each PHA also shall
ensure that all subgrantees, contrac-
tors, and subcontractors select only
contractors who are not listed as sus-
pended, debarred, or otherwise ineli-
gible under 2 CFR part 2424.

[61 FR 38018, July 22, 1996, as amended at 72
FR 73496, Dec. 27, 2007]

EFFECTIVE DATE NOTE: At 61 FR 38018, July
22, 1996, §941.205 was revised. This section
contains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

§941.207 Displacement, relocation, and
acquisition.

(a) Minimizing displacement. Con-
sistent with the other goals and objec-
tives of this part, the PHA shall assure
that it has taken all reasonable steps
to minimize the displacement of per-
sons (households, businesses, nonprofit
organizations, and farms) as a result of
a project assisted under this part.

(b) Temporary relocation. Only resi-
dential tenants who are eligible under
24 CFR 913.103 and who meet the PHA
standards for tenancy established pur-
suant to 24 CFR 960.204 will be per-
mitted to continue in occupancy. Any
residential tenant who (though not re-
quired to move permanently) must re-
locate temporarily (e.g., to permit re-
habilitation or major reconstruction)
shall be provided:

(1) Reimbursement for all reasonable
out-of-pocket expenses incurred in con-
nection with the temporary relocation,
including the cost of moving to and
from the temporary housing, any in-
crease in monthly rent/utility costs
and incidental expenses.

(2) Appropriate advisory services, in-
cluding reasonable advance written no-
tice of:

(i) The date and approximate dura-
tion of the temporary relocation;

(ii) The location of the suitable, de-
cent, safe and sanitary housing to be
made available for the temporary pe-
riod;

(iii) The terms and conditions under
which the tenant may lease and occupy
a suitable, decent, safe, and sanitary
dwelling in the building/complex fol-
lowing completion of the project; and

24 CFR Ch. IX (4-1-11 Edition)

(iv) The provisions of paragraph (b)(1)
of this section.

(c) Relocation assistance for displaced
persons. A ‘‘displaced person”’ (defined
in paragraph (h) of this section) must
be provided relocation assistance at
the levels described in, and in accord-
ance with the requirements of, the Uni-
form Relocation Assistance and Real
Property Acquisition Policies Act of
1970, as amended (URA) (42 U.S.C. 4601-
4655) and implementing regulations at
49 CFR part 24. A ‘‘displaced person’’
shall be advised of his/her rights under
the Fair Housing Act (42 U.S.C. 3601-
19), and, if the representative com-
parable replacement dwelling used to
establish the amount of the replace-
ment housing payment to be provided
to a minority person is located in an
area of minority concentration, such
person also shall be given, if possible,
referrals to comparable and suitable,
decent, safe, and sanitary replacement
dwellings not located in such areas.

(d) Real property acquisition require-
ments. The acquisition of real property
for a project is subject to the URA and
the requirements in 49 CFR part 24,
subpart B. With respect to the Turnkey
method of development (see 24 CFR
941.102(b)), 49 CFR 24.101(a) (1) and (2)
apply to the PHA/developer and devel-
oper/owner transactions, respectively.

(e) Notices. (1) As soon as possible
after the date described in paragraph
(h)(1)(i) of this section, the PHA shall
issue a general information notice (de-
scribed in 49 CFR 24.203(a)) to each oc-
cupant of the property.

(2) At the time of the initiation of ne-
gotiations (defined in paragraph (i) of
this section), the PHA shall issue an
appropriate written notice to each per-
son occupying the property. Those to
be displaced shall be issued a notice of
eligibility for relocation assistance.
(This notice may be combined with the
90-day notice under 49 CFR 24.203(c).)
Tenants (eligible under 24 CFR 913.103
and the standards for tenancy estab-
lished in accordance with 24 CFR
960.204) who will not be displaced shall
be issued a notice offering the tenant
the opportunity to enter into a lease to
continue in occupancy of the property
under reasonable terms and conditions.
(Also, see paragraph (h)(1)(iii) of this
section.)
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(f) Appeals. A person who disagrees
with the PHA’s determination con-
cerning whether the person qualifies as
a ‘‘displaced person,” or the amount of
relocation assistance for which the per-
son is eligible, may file a written ap-
peal of that determination with the
PHA. A person who is dissatisfied with
the PHA’s determination on his or her
appeal may submit a written request
for review of that determination to the
HUD Field Office.

(g) Responsibility of PHA. (1) The PHA
shall certify (i.e., provide assurance of
compliance, as required by 49 CFR part
24) that it will comply with the URA,
the regulations at 49 CFR part 24, and
the requirements of this section, and
shall ensure such compliance notwith-
standing any third party’s contractual
obligation to the PHA to comply. The
certification in the PHA’s ‘“‘Resolution
in Support of Public Housing Project”
that the PHA will comply with all the
requirements of 24 CFR part 941 shall
constitute the PHA’s certification of
compliance with the URA, the imple-
menting regulations at 49 CFR part 24,
and this section.

(2) The cost of required assistance is
an eligible project cost in the same
manner and to the same extent as
other project costs. Such costs may
also be paid from funds available from
other sources.

(3) The PHA must maintain records
in sufficient detail to demonstrate
compliance with this section, including
data indicating the race, ethnic, gender
and disability status of displaced per-
sons.

(h) Definition of displaced person. (1)
For purposes of this section, the term
displaced person means a person (house-
hold, business, nonprofit organization,
or farm) that moves from real prop-
erty, or moves personal property from
real property, permanently, as a direct
result of acquisition, rehabilitation, or
demolition for a project assisted under
this part. The term ‘‘displaced person”
includes, but may not be limited to:

(i) A person who moves permanently
from the real property after receiving a
notice from the PHA or property owner
that requires such move, if the move
occurs on or after:

(A) For conventional or acquisition
projects, the date of approval by HUD
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of the PHA proposal incorporating the
site, or for scattered sites, the date
HUD approves the applicable site;

(B) For turnkey projects, the date
the PHA proposal is submitted to HUD;
or

(C) For major reconstruction of obso-
lete public housing projects, the date
the PHA issues the invitation for bids
for the project;

(ii) Any person, including a person
who moves before the date described in
paragraph (h)(1)(i) of this section, that
the PHA or HUD determines was dis-
placed as a direct result of acquisition,
rehabilitation, or demolition for the
assisted project; or

(iii) A tenant-occupant of a dwelling
unit who moves from the building/com-
plex, permanently, after the ‘‘initi-
ation of negotiations,” (defined in
paragraph (i) of this section), if the
move occurs before the tenant is pro-
vided written notice offering him or
her the opportunity to lease and oc-
cupy a suitable, decent, safe, and sani-
tary dwelling in the same building/
complex, under reasonable terms and
conditions, upon completion of the
project. Such reasonable terms and
conditions include a monthly rent and
estimated average monthly utility
costs that do not exceed the amount
determined in accordance with 24 CFR
913.107; or

(iv) A tenant-occupant of a dwelling
who is required to relocate tempo-
rarily, but does not return to the build-
ing/complex, if either:

(A) The tenant is not offered pay-
ment for all reasonable out-of-pocket
expenses incurred in connection with
the temporary relocation, including
the cost of moving to and from the
temporarily occupied unit, any in-
creased housing costs and incidental
expenses; or

(B) Other conditions of the tem-
porary relocation are not reasonable;
or

(v) A tenant-occupant of a dwelling
who moves from the building/complex
permanently after he or she has been
required to move to another dwelling
unit in the same building/complex in
order to carry out the project, if either:

(A) The tenant is not offered reim-
bursement for all reasonable out-of-
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pocket expenses incurred in connection
with the move; or

(B) Other conditions of the move are
not reasonable; or

(2) Notwithstanding the provisions of
paragraph (h)(1) of this section, a per-
son does not qualify as a ‘‘displaced
person’ (and is not eligible for reloca-
tion assistance under the URA or this
section), if:

(i) The person has been evicted for se-
rious or repeated violation of the terms
and conditions of the lease or occu-
pancy agreement, violation of applica-
ble Federal, State or local law, or other
good cause, and the PHA determines
that the eviction was not undertaken
for the purpose of evading the obliga-
tion to provide relocation assistance;

(ii) The person moved into the prop-
erty after the date described in para-
graph (h)(1)(i) of this section, but be-
fore commencing occupancy, received
written notice of the project, its pos-
sible impact on the person (e.g., that
the person may be displaced, tempo-
rarily relocated, or suffer a rent in-
crease) and the fact that he or she
would not qualify as a ‘‘displaced per-
son”’ (or for assistance under this sec-
tion) as a result of the project;

(iii) The person is ineligible under 49
CFR 24.2(g2)(2); or

(iv) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or demoli-
tion for the project.

(3) The PHA may, at any time, ask
HUD to determine whether a displace-
ment is or would be covered by this
section.

(i) Definition of initiation of megotia-
tions. For purposes of this section, the
term ‘‘initiation of negotiations”
means:

(1) For conventional or acquisition
projects:

(i) Where the PHA purchases the real
property through an arm’s-length
transaction (as described in 49 CFR
24.101(a)(1)), the seller’s acceptance of
the PHA’s written offer to purchase the
property (i.e., the seller’s execution of
form HUD-51971-1II), provided the PHA
later purchases the property; or such
other date, as may be determined by
the PHA with the approval of the HUD
Field Office; or

24 CFR Ch. IX (4-1-11 Edition)

(ii) Where the PHA’s purchase of the
real property does not qualify as an
arm’s-length transaction under 49 CFR
24.101(a)(1), the delivery of the initial
written purchase offer from the PHA to
the Owner of the property (i.e., the
PHA executed form HUD-51971-1I).
However, if the PHA issues a notice of
intent to acquire the property, and a
person moves after that notice, but be-
fore the initial written purchase offer,
the ‘“‘initiation of negotiations’ is the
actual move of the person from the
property;

(2) For turnkey projects, HUD Field
Office approval of the PHA’s proposal
incorporating the developer’s proposal,
provided the contract of sale is later
executed; or

(3) For major reconstruction of obso-
lete projects, the PHA’s issuance of the
invitation for bids for the project.

[59 FR 29344, June 6, 1994]

§941.208 Other Federal requirements.

(a) General. The PHA shall be subject
to all statutory, regulatory, and execu-
tive order requirements applicable to
public housing development (see, e.g.,
24 CFR parts 5, 8, 35, 50, and 965), as
may be more fully described by HUD in
notices, handbooks, or other guidance.

(b) Lead-based paint. The relevant re-
quirements of the ILead-Based Paint
Poisoning Prevention Act (42 U.S.C.
4821-4846), the Residential Lead-Based
Paint Hazard Reduction Act of 1992 (42
U.S.C. 4851-4856), and implementing
regulations at part 35, subparts A, B, L,
and R of this title apply to the pro-
gram.

[61 FR 38018, July 22, 1996, as amended at 64
FR 50228, Sept. 15, 1999]

§941.209 Audit.

All PHAs that receive funds under
this part for the development of low-in-
come housing shall comply with audit
requirements in 24 CFR part 44.

[50 FR 39092, Sept. 27, 1985; 51 FR 30480, Aug.
27, 1986]

Subpart C—Application and
Proposal

SOURCE: 61 FR 38018, July 22, 1996, unless
otherwise noted.
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§941.301 Application.

If funding is made available for pub-
lic housing development, HUD will pro-
vide information about fund allocation,
application deadline, and selection cri-
teria and procedures through a Notice
of Funding Availability (NOFA).

EFFECTIVE DATE NOTE: At 61 FR 38018, July
22, 1996, §941.301 was revised. This section
contains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

§941.302 Annual contributions con-
tract; drawdowns and advances.

(a) A PHA wishing to develop public
housing shall execute an ACC or ACC
amendment covering the entire
amount of reserved development funds
or the amount of modernization funds
(under section 14 of the Act, 42 U.S.C.
14371) it proposes to use in accordance
with this part. This ACC or ACC
amendment must be executed by both
the PHA and HUD before funds can be
provided to the PHA.

(b) Until HUD has approved a PHA’s
full proposal, a PHA may only draw
down funds under the ACC for pre-de-
velopment costs for materials and serv-
ices related to proposal preparation
and submission. Expenditures for pre-
development costs shall not exceed
three percent of the total development
cost stated in the executed ACC.

(c) HUD may approve the following in
writing:

(1) Amounts in excess of three per-
cent of TDC for pre-development costs;
and/or

(2) Drawdown of funds to enable a
PHA to acquire a site after approval by
HUD of the PHA’s site acquisition pro-
posal, in accordance with §941.303.

(d) After HUD approval of the full
proposal, the PHA may draw down ad-
ditional funds under the ACC to de-
velop the public housing units in ac-
cordance with the approved full pro-
posal.

§941.303 Site acquisition proposal.

When a PHA determines that it is
necessary to acquire land for develop-
ment through new construction, it may
spend funds authorized under this part
to acquire development sites. HUD
must approve a PHA’s proposed use of

§941.304

funds before it may acquire sites in
this manner. A PHA must submit the
following documents for HUD review
and approval, in accordance with the
standards set forth in §941.305:

(a) Justification. A justification for
acquiring land prior to PHA proposal
approval;

(b) Site information. An identification
and description of the proposed site,
site plan, neighborhood, and evidence
of PHA control of the site for at least
sixty (60) days after proposal submis-
sion.

(c) Zoning. Evidence that construc-
tion or rehabilitation is permitted by
current zoning ordinances or regula-
tions or evidence to indicate that need-
ed rezoning is likely and will not delay
the project.

(d) Development schedule. A copy of
the PHA development schedule, includ-
ing the PHA architect estimates of the
time required to complete each major
development stage.

(e) Environmental assessment. All
available environmental information
on the proposed development (to expe-
dite the HUD environmental review).

(f) Appraisal. An appraisal of the pro-
posed site by an independent, state-cer-
tified appraiser.

EFFECTIVE DATE NOTE: At 61 FR 38018, July
22, 1996, §941.303 was revised. This section
contains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

§941.304 Full proposal content.

Each full proposal shall include at a
minimum the following:

(a) Project description. A description
of the housing, including the number of
units, schematic drawings of the pro-
posed building and unit plans, outline
specifications or rehabilitation work
write-ups, and the types and amounts
of non-dwelling space to be provided;

(b) Description of development method.
A description of the PHA’s proposed de-
velopment method, and a demonstra-
tion by the PHA that it will be able to
use this method successfully to develop
the public housing units. If the PHA
proposes to use the turnkey method, it
must submit a Board-approved certifi-
cation that the developer was selected
as the result of a public solicitation for
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proposals and that the selection was
based on an objective rating system,
using such factors as site location,
project design, price, and developer ex-
perience. If the PHA proposes to use
the acquisition method, the PHA must
submit a certification by the PHA and
owner that the property was not con-
structed with the intent that it would
be sold to the PHA. If the PHA pro-
poses to use the mixed-finance method,
it should have consulted with HUD on
its plans. If the PHA proposes to use
the force account method to develop
the public housing units, it must have
already received approval from HUD of
its capability to carry out the develop-
ment successfully in this manner;

(c) Site information. An identification
and description of the proposed site,
site plan, neighborhood, and evidence
of PHA or turnkey developer control of
the site for at least sixty (60) days after
proposal submission;

(d) Project costs—(1) Categories of cost.
The detailed budget of the costs of de-
veloping the project, in accordance
with the form prescribed by HUD. With
respect to costs of demolition and relo-
cation, the description must distin-
guish between costs related to existing
public housing property and costs re-
lated to acquisition of a new public
housing site;

(2) Budget and payment schedule. A
budget that identifies the sources of
funding for relocation benefits, and a
payment schedule anticipated to be
provided under a construction con-
tract;

(e) Appraisal. An appraisal of the pro-
posed site or property by an inde-
pendent, state-certified appraiser;

(f) Financial feasibility. Identification
of funds sufficient to complete the de-
velopment, including a reasonable con-
tingency;

(g) Zoning. Evidence that construc-
tion or rehabilitation is permitted by
current zoning ordinances or regula-
tions or evidence to indicate that need-
ed rezoning is likely and will not delay
the project;

(h) Facilities. A statement addressing
the adequacy of existing facilities and
services for the prospective occupants
of the project, a description of public
improvements needed to ensure the vi-
ability of the proposed project with a
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description of the sources of funds
available to carry out such improve-
ments, and, if applicable, a statement
addressing the minority enrollment
and capacity of the school system to
absorb the number of school-aged chil-
dren expected to reside in the project;

(i) Relocation. A certification by the
PHA that it will comply with all appli-
cable Federal relocation requirements;

(j) Life-cycle analysis. For new con-
struction and substantial rehabilita-
tion, the criteria to be used in equip-
ping the proposed project(s) with heat-
ing and cooling systems, and which
shall include a life-cycle cost analysis
of the installation, maintenance and
operating costs of such systems pursu-
ant to section 13 of the Act (42 U.S.C.
1437k);

(k) Project development schedule. A
copy of the PHA development schedule,
including the PHA architect or turn-
key developer estimates of the time re-
quired to complete each major develop-
ment stage;

(1) Environmental assessment. All
available environmental information
on the proposed development (to expe-
dite the HUD environmental review);

(m) Occupancy and operation policies.
Statement of all PHA policies and
practices that will be used in occu-
pancy and operation that contribute to
an overall objective of ending the so-
cial and economic isolation of low in-
come people and promoting their eco-
nomic independence;

(n) New construction certification. If a
PHA’s proposal involves new construc-
tion, evidence of compliance with sec-
tion 6(h) of the Act in one of the fol-
lowing two ways:

(1) Submission of a PHA comparison
of the cost of new construction in the
neighborhood where the PHA proposes
to construct the housing and the cost
of acquisition of existing housing (with
or without rehabilitation) in the same
neighborhood; or

(2) Certification by the PHA, accom-
panied by supporting documentation,
that there is insufficient existing hous-
ing in the neighborhood to develop pub-
lic housing through acquisition; and

(0) Additional HUD-requested informa-
tion. Any additional information that
may be needed for HUD to determine
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whether it can approve the proposal
pursuant to §941.305.

EFFECTIVE DATE NOTE: At 61 FR 38018, July
22, 1996, §941.304 was added. This section con-
tains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

§941.305 Technical processing and ap-
proval.

(a) Standards. HUD shall review the
full proposal, submitted in accordance
with §941.304, and the site acquisition
proposal, submitted in accordance with
§941.303, to determine whether each
proposal complies with all statutory,
executive order, and regulatory re-
quirements applicable to public hous-
ing development including, if applica-
ble, the comments received as a result
of Intergovernmental Review. In addi-
tion, HUD shall carry out any nec-
essary statutory and executive order
reviews with respect to the proposal
under review. If HUD determines that
the proposal under review is accept-
able, it shall notify the PHA in writing
and shall forward to it for execution an
ACC (or ACC amendment). If the PHA
already has executed an ACC (or ACC
amendment) for the entire reserved
amount, HUD shall notify the PHA
that it is authorized to draw down
funds in accordance with §941.302.

(b) Approved proposal. Units devel-
oped under this part shall be developed
only in accordance with an approved
proposal.

(c) Approved amendments. Material
changes in the approved proposal, in-
cluding any increase in the budget or
any change in the payment schedule,
require an amendment to the proposal,
which must be approved by HUD. The
determination of what constitutes a
material change will be made by HUD.

§941.306 Maximum project cost.

(a) Calculation of maximum project
cost. The maximum project cost rep-
resents the total amount of public
housing capital assistance used in con-
nection with the development of a pub-
lic housing project, and includes: (1)
project costs that are subject to the
TDC limit (i.e., Housing Construction
Costs and Community Renewal Costs);
and (2) project costs that are not sub-
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ject to the TDC limit (i.e., Additional
Project Costs). The total project cost
to be funded with public housing cap-
ital assistance, as set forth in the pro-
posal and as approved by HUD, be-
comes the maximum project cost stat-
ed in the ACC. Upon completion of the
project, the actual project cost is de-
termined based upon the amount of
public housing capital assistance ex-
pended for the project, and this be-
comes the maximum project cost for
purposes of the ACC.

(b) TDC limit. (1) Public housing cap-
ital assistance may not be used to pay
for Housing Construction Costs and
Community Renewal Costs in excess of
the TDC limit, as determined under
paragraph (b)(2) of this section. How-
ever, HOPE VI grantees will be eligible
to request a TDC exception for public
housing and HOPE VI funds awarded in
Fiscal Year 1996 and prior years. No ex-
ceptions to HCC limits will be granted
within the TDC limit.

(2) Determination of TDC limit. HUD
will determine the TDC for a public
housing project as follows:

(i) Step 1: Unit construction cost guide-
line. HUD will first determine the ap-
plicable ‘“‘construction cost guideline”
averaging the current construction
costs as listed in two nationally recog-
nized residential construction cost in-
dices for publicly bid construction of a
good and sound quality for specific bed-
room sizes and structure types. The
two indices HUD will use for this pur-
pose are the R.S. Means cost index for
construction of ‘“‘average’ quality and
the Marshal & Swift cost index for con-
struction of ‘‘good” quality. HUD has
the discretion to change the cost indi-
ces to other such indices that reflect
comparable housing construction qual-
ity through a notice published in the
FEDERAL REGISTER.

(i1) Step 2: Bedroom size and structure
types. The construction cost guideline
is then multiplied by the number of
units for each bedroom size and struc-
ture type.

(iii) Step 3: Elevator and non-elevator
type structures. HUD will then multiply
the resulting amounts from step 2 by
1.6 for elevator type structures and by
1.75 for non-elevator type structures.

(iv) Step 4: TDC limit. The TDC limit
for a project is calculated by adding
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the resulting amounts from step 3 for
all the public housing units in the
project.

(3) Costs mot subject to the TDC limit.
Additional Project Costs are not sub-
ject to the TDC limit described in para-
graph (b)(2) of this section.

(4) Funds not subject to the TDC limit.
A PHA may use funding sources not
subject to the TDC limit (e.g., CDBG
funds, HOME funds, low-income tax
credits, private donations, private fi-
nancing, etc.) to cover project costs
that exceed the TDC limit or the Hous-
ing Construction Cost limit described
in paragraph (c¢) of this section. Such
funds, however, may not be used for
items that would result in substan-
tially increased operating, mainte-
nance or replacement costs, and must
meet the requirements of section 102 of
the HUD Reform Act (42 U.S.C. 3545).
These funds must be included in the
project development cost budget and
legally acceptable written commit-
ments for such funds must be provided
by the PHA for HUD approval.

(c) Housing Construction Costs—(1)
General. A PHA may not use public
housing capital assistance to pay for
Housing Construction Costs in excess
of the amount determined under para-
graph (c¢)(2) of this section.

(2) Determination of Housing Construc-
tion Cost limit. HUD will determine the
Housing Construction Cost limit as
listed in at least two nationally recog-
nized residential construction cost in-
dices for publicly bid construction of a
good and sound quality for specific bed-
room sizes and structure types. The
two indices HUD will use for this pur-
pose are the R.S. Means cost index for
construction of ‘“‘average’ quality and
the Marshal & Swift cost index for con-
struction of ‘‘good” quality. HUD has
the discretion to change the cost indi-
ces to other such indices that reflect
comparable housing construction qual-
ity through a notice published in the
FEDERAL REGISTER. The resulting con-
struction cost guideline is then multi-
plied by the number of public housing
units in the project based upon bed-
room size and structure type. The
Housing Construction Cost limit for a
project is calculated by adding the re-
sulting amounts for all public housing
units in the project.
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(3) The Housing Construction Cost
limit is not applicable to the acquisi-
tion of existing housing, whether or
not such housing will be rehabilitated.
The Total Development Cost limit is
applicable to such acquisition.

(d) Community Renewal Costs. Public
housing capital assistance may be used
to pay for Community Renewal Costs
in an amount equivalent to the dif-
ference between the Housing Construc-
tion Costs paid for with public housing
capital assistance and the TDC limit.

(e) Rehabilitation of existing public
housing projects. The HCC limit is not
applicable and the TDC limit for mod-
ernization of existing public housing is
90% of the TDC limit as determined
under §941.306(b)(2). This limitation
does not apply to the rehabilitation of
any property acquired pursuant to
§941.102.

[67 FR 76102, Dec. 10, 2002]
Subpart D—Project Development

SOURCE: 61 FR 38020, July 22, 1996, unless
otherwise noted.

§941.401 Site and property acquisi-
tion.

(a) Applicability. The provisions of
this section apply to projects being de-
veloped under the conventional, acqui-
sition, and force account methods, and
may apply to other development meth-
ods, as deemed appropriate by HUD.

(b) Purchase agreement. The purchase
agreement shall reflect any conditions
established by HUD, such as the site
engineering studies that must be com-
pleted to determine whether the site is
suitable for development of the project.

(c) Title—(1) General. After HUD ap-
proves the site or property acquisition
contract and notifies the PHA that it
is authorized to take title, the PHA
shall obtain title in accordance with
the following certification. The PHA
shall certify to HUD that it obtained a
title insurance policy that guaranteed
that the title was good and marketable
before taking title and that it prompt-
ly recorded the deed and declaration of
trust in the form prescribed by HUD.

(2) Limitation. After HUD notifies a
PHA that has been determined to be
troubled or modernization troubled in
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accordance with part 901 of this chap-
ter, or a PHA that has for other rea-
sons been notified in writing that it
may not use the procedure specified in
paragraph (c)(1) of this section, that
the site or property acquisition con-
tract has been approved, the PHA shall
submit to HUD evidence that title to
the site or property is good and mar-
ketable. If HUD approves the title evi-
dence, it will inform the PHA that it is
authorized to acquire title to the site
or property. The PHA shall record
promptly the deed and declaration of
trust in the form prescribed by HUD,
and HUD may require the PHA to sub-
mit evidence of such recordation.

§941.402
tion.

Project design and construc-

(a) Compliance with HUD construction
standards and Federal procurement re-
quirements—(1) General. A PHA may
certify that its proposed design and
construction plans for the development
are in accordance with HUD’s design
and construction standards at §941.203,
and that its bidding procedures are in
accordance with Federal procurement
requirements.

(2) Limitation. In the case of a PHA
determined to be troubled or mod-
ernization troubled in accordance with
part 901 of this chapter or a PHA that
has for other reasons been notified in
writing that it may not use the proce-
dure specified in paragraph (a)(1) of
this section, the PHA must submit the
proposed design and construction plans
and its bidding procedures (unless HUD
notifies the PHA that it may use the
certification procedure specified in
paragraph (a)(1) of this section).

(b) Contract administration. The PHA
shall be responsible for contract ad-
ministration and shall contract for the
services of an architect, or other per-
son licensed under State law, to assist
and advise the PHA in contract admin-
istration and inspections to assure that
the work is done in accordance with
HUD requirements. A HUD representa-
tive may periodically visit the project
site to monitor PHA contract adminis-
tration.

(c) Prevailing wage rates. See §965.101
of this chapter.

§941.403

§941.403 Acceptance of work and con-
tract settlement.

(a) Notification of completion. The con-
tractor or developer shall notify the
PHA in writing when the contract
work, including any approved off-site
work, will be completed and ready for
inspection.

(b) Acceptance—(1) General. A PHA
may carry out the final inspection of
the work and may accept the com-
pleted work. If, upon inspection, the
PHA determines that the work is com-
plete and satisfactory, except for work
that is appropriate for delayed comple-
tion, the work shall be accepted by the
PHA. The PHA shall certify to HUD be-
fore it pays the contractor or developer
that it has inspected the work and de-
termined that it is acceptable and in
compliance with the construction con-
tract or contract of sale and HUD re-
quirements. The PHA shall determine
any hold-back for items of delayed
completion, and the amount due and
payable for the work that has been ac-
cepted including any conditions prece-
dent to payment that are stated in the
construction contract or contract of
sale. The contractor or developer shall
be paid for items of delayed construc-
tion only after inspection and accept-
ance of this work by the PHA.

(2) Limitation. In the case of a PHA
determined to be troubled or mod-
ernization troubled in accordance with
part 901 of this chapter or a PHA that
has for other reasons been notified in
writing that it may not use the proce-
dure specified in paragraph (b)(1) of
this section, the procedure described in
paragraph (b)(1) of this section will be
followed, except that HUD must concur
in the necessary PHA determinations
and approvals.

(¢) Guarantees and warranties. The
construction contract or contract of
sale shall specify the project guaranty
period and amounts to be withheld and
shall provide for assignment to the
PHA of all manufacturer and supplier
warranties required by the construc-
tion documents. The PHA shall inspect
each dwelling unit and the overall
project approximately three months
after the beginning of the project guar-
anty period and three months before
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its expiration and also as may be nec-
essary to exercise its rights before ex-
piration of any warranties. The PHA
shall require repair or replacement,
prior to the expiration of the guaranty
or warranty periods, of any defective
items.

(d) Title to turnkey projects—(1) Gen-
eral. When the work has been inspected
and accepted on a turnkey project, in
accordance with paragraph (b) of this
section, the PHA is authorized to take
title to the completed project in ac-
cordance with the following certifi-
cation. The PHA shall certify to HUD
that it obtained a title insurance pol-
icy that guaranteed that the title was
good and marketable before taking
title and that it promptly recorded the
deed and declaration of trust in the
form prescribed by HUD.

(2) Limitation. After inspection and
acceptance of the work in accordance
with paragraph (b) of this section, a
PHA that has been determined to be
troubled or modernization troubled in
accordance with part 901 of this chap-
ter, or a PHA that has for other rea-
sons been notified in writing that it
may not use the procedure specified in
paragraph (d)(1) of this section shall
submit to HUD evidence that title to
the completed project is good and mar-
ketable. If HUD approves the title evi-
dence, it will inform the PHA that it is
authorized to acquire title to the com-
pleted project. The PHA shall record
promptly the deed and declaration of
trust in the form prescribed by HUD,
and HUD may require submission of
evidence of such recordation.

§941.404 Completion of development.

(a) When all development has been
completed and paid for, but not later
than 12 months after the end of the ini-
tial operating period unless a longer
period is approved by HUD, the PHA
shall submit a statement of the actual
development cost. For this purpose, the
initial operating period with respect to
each project is the period commencing
with the date of initiation of the
project and ending with the earliest of
the following three dates: the end of
the calendar quarter in which ninety-
five percent of the dwelling units in the
project are occupied; the end of the cal-
endar quarter that is six, seven, or
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eight months after the date of full
availability of the project; or the end
of the calendar quarter next preceding
the date of physical completion of the
project.

(b) HUD shall review the statement
and establish the actual development
cost of the project, which becomes the
maximum total development cost for
purposes of the ACC.

EFFECTIVE DATE NOTE: At 61 FR 38021, July
22, 1996, §941.404 was revised. This section
contains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

Subpart E—Performance Review

§941.501 HUD review of PHA perform-
ance; sanctions.

(a) HUD determination. HUD shall
carry out such reviews of the perform-
ance of each PHA as may be necessary
or appropriate to make the determina-
tions required by this paragraph (a),
taking into consideration all available
evidence.

(1) Conformity with PHA proposal.
HUD shall determine whether the PHA
has carried out its activities under this
subpart in a timely manner and in ac-
cordance with its approved proposal.

(i) In making this determination,
HUD shall review the PHA’s perform-
ance under previous inspections, audit
findings and other sources to deter-
mine whether the development activi-
ties undertaken during the period
under review conform substantially to
the activities specified in the approved
PHA proposal. HUD also shall review a
PHA’s development schedule to deter-
mine whether the PHA has carried out
its development activities in a timely
manner;

(ii) HUD shall review a PHA’s per-
formance to determine whether the ac-
tivities carried out comply with the re-
quirements of the Act, and other appli-
cable laws and regulations.

(2) Continuing capacity. HUD shall de-
termine whether the PHA has a con-
tinuing capacity to carry out its devel-
opment plan in a timely manner. The
primary factors to be considered in ar-
riving at a determination that a PHA
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has a continuing capacity are those de-
scribed in paragraph (a)(1) of this sec-
tion (‘‘conformity with PHA pro-
posal’’). HUD shall give particular at-
tention to PHA efforts to accelerate
the progress of the program and to pre-
vent the recurrence of past deficiencies
or noncompliance with applicable laws
and regulations.

(b) Notice of deficiency. Based on HUD
reviews of PHA performance and find-
ings of any of the deficiencies in para-
graph (d) of this section, HUD may
issue to the PHA a notice of deficiency
stating the specific program require-
ments that the PHA has violated and
requesting the PHA to take any of the
actions specified in paragraph (e) of
this section.

(c) Corrective action order. (1) Based on
HUD reviews of PHA performance and
findings of any of the deficiencies in
paragraph (d) of this section, HUD may
issue to the PHA a corrective action
order, whether or not a notice of defi-
ciency has been issued previously with
respect to the specific deficiency on
which the corrective action order is
based. HUD may order corrective ac-
tion at any time by notifying the PHA
of the specific program requirements
that the PHA has violated, and speci-
fying that any of the corrective actions
listed in paragraph (e) of this section
must be taken. HUD shall design cor-
rective action to prevent a continu-
ation of the deficiency, mitigate any
adverse effects of the deficiency to the
extent possible, or prevent a recurrence
of the same or similar deficiencies;

(2) Before ordering corrective action,
HUD shall notify the PHA and give it
an opportunity to consult with HUD re-
garding the proposed action;

(3) Any corrective action ordered by
HUD shall become a condition of the
grant agreement (ACC);

(d) Basis for corrective action. HUD
may order a PHA to take corrective ac-
tion only if it determines:

(1) The PHA has not carried out its
activities under the development pro-
gram in a timely manner and in ac-
cordance with its approved proposal, or
HUD requirements, as determined in
paragraph (a)(1) of this section;

(2) The PHA does not have a con-
tinuing capacity to carry out its pro-
posal in a timely manner or in accord-
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ance with its proposal or HUD require-
ments, as determined in paragraph
(a)(2) of this section;

(3) The PHA has failed to repay HUD
for amounts awarded under the devel-
opment programs that were improperly
expended;

(e) Types of corrective action. HUD
may direct a PHA to take one or more
of the following corrective actions:

(1) Submit additional information:

(i) Concerning the PHA’s administra-
tive, planning, budgeting, accounting,
management, and evaluation functions
to determine the cause for a PHA not
meeting the standards in paragraphs
(a)(1) or (a)(2) of this section;

(ii) Explaining any steps the PHA is
taking to correct the deficiencies;

(iii) Documenting that PHA activi-
ties were not inconsistent with the
PHA’s proposal or other applicable
laws, regulations or program require-
ments; and

(iv) Demonstrating that the PHA has
a continuing capacity to carry out the
proposal in a timely manner;

(2) Submit schedules for completing
the work identified in its proposal and
report periodically on its progress in
meeting the schedules;

(3) Notwithstanding 24 CFR 941.205(c),
24 CFR 941.402(a) and 24 CFR 85.36(2),
submit to HUD documents for prior ap-
proval, which may include, but are not
limited to:

(i) Complete design, construction and

bid documents (prior to soliciting
bids);
(ii) Complete rehabilitation draw-

ings/specifications or work write-ups;

(iii) Development budgets, including
modifications;

(iv) Proposed award of contracts, in-
cluding construction contracts, turn-
key contracts of sale, letters of com-
mitment, and contracts with the archi-
tect/engineer (prior to execution);

(4) Submit additional material in
support of one or more of the state-
ments, resolutions, and certifications
submitted as part of the PHA proposal,
or periodic performance report;

(5) Not incur financial obligations, or
to suspend payments for one or more
activities;

(6) Reimburse, from non-HUD
sources, one or more program accounts
for any amounts improperly expended;

355



§941.600

(f) Failure to take corrective action. In
cases where HUD has ordered correc-
tive action and the PHA has failed to
take the required actions within a rea-
sonable time, as specified by HUD,
HUD may take one or more of the fol-
lowing steps:

(1) Terminate future draw downs and/
or advances to the PHA. In such case,
the amount of advances made to the
PHA shall be repaid by the PHA from
any funds or assets available for that
purpose;

(2) Require alternative management
of development functions by an entity
other than the PHA;

(3) Cancel the fund reservation if the
PHA fails to start (begin construction
or rehabilitation), or complete (acqui-
sition) within 30 months from the date
of the fund reservation pursuant to sec-
tion 5(k) of the Act;

(4) Recapture for good cause any
grant amounts previously provided to a
PHA, based upon a determination that
the PHA has failed to comply with the
requirements of the development pro-
gram.

(g) Right to appeal. Before taking any
of the actions described in paragraph
(f) of this section, HUD shall notify the
PHA and give it an opportunity, within
a prescribed period of time, to present
any arguments or additional facts and
data concerning the proposed action.

[61 FR 38021, July 22, 1996]

Subpart F—Public/Private Partner-
ships for the Mixed Finance
Development of Public Hous-
ing Units

SOURCE: 61 FR 19714, May 2, 1996, unless
otherwise noted.

§941.600 Purpose.

(a)(1) This subpart authorizes a PHA
to use a combination of private financ-
ing and public housing development
funds to develop public housing units,
and is designed to enable PHAs and
their partners to structure trans-
actions that make use of private and/or
public sources of financing. Many po-
tential scenarios for ownership and
transaction structures exist, ranging
from the PHA or its partner(s) holding
no ownership interest, a partial owner-
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ship interest, or 100 percent of the own-
ership interest of the public housing
units that are to be developed. PHAs
and/or their partner(s) may choose to
enter into a partnership or other con-
tractual arrangement with a third-
party entity for the mixed-finance de-
velopment and/or ownership of public
housing units. If this entity has pri-
mary responsibility along with the
PHA for the development of these
units, it is referred to for purposes of
this subpart as the PHA’s ‘‘partner.”
The entity that ultimately owns the
public housing units, whether or not
the PHA retains an ownership interest,
is referred to as the ‘‘owner entity.”
The resulting ‘‘mixed-finance’’ develop-
ments may consist of 100 percent public
housing units, or may consist of public
housing and non-public housing units.

(2) This subpart sets forth the re-
quirements that must be met by the
PHA and its partner(s) before HUD can
approve a proposal for mixed-finance
development, and also sets forth con-
tinuing requirements that apply
throughout the development and oper-
ation of the development by the owner
entity.

(b) Under this subpart, public hous-
ing units that are built in a mixed-fi-
nance development must be com-
parable in size, location, external ap-
pearance, and distribution to the non-
public housing units within the devel-
opment.

§941.602 Applicability of other re-
quirements.

(a) Relationship of this subpart to other
requirements in 24 CFR part 941. The re-
quirements contained in this subpart
apply only to the development of pub-
lic housing units using mixed-finance
development methods under this sub-
part and to the operation of public
housing units that are owned, or that
will be owned, by an owner entity
under this subpart. Other requirements
for the development of public housing,
as set forth in subparts A through E of
this part, shall not apply to the devel-
opment of public housing units pursu-
ant to this subpart, except as may be
required by HUD. Applicable require-
ments include, but shall not be limited
to, the following:
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(1) Section 941.103 (‘‘Definitions”)
(definitions of the following terms only
shall apply to this subpart: ‘““‘Annual
Contributions Contract (ACC),” ‘‘co-
operation agreement,” ‘‘design docu-
ments,”” ‘“reformulation,” and ‘‘Total
Development Cost (TDC).”

(2) Section 941.201 (‘“‘PHA eligibility”’)
(except that specific requirements gov-
erning the cooperation agreement, as
set forth in §941.201(c), shall be deter-
mined in accordance with this sub-
part);

(3) Section 941.202 (‘‘Site and neigh-
borhood standards’);

(4) Section 941.203 (‘‘Design and con-
struction standards’’);

(5) Section 941.205 (‘‘PHA contracts’)
(except that the reference to ‘“‘develop-
ment related contracts entered into by
the PHA” shall be construed to mean
“‘development related contracts en-
tered into by the PHA or the owner en-
tity’);

(6) Section 941.207 (‘‘Relocation and
acquisition”);

(7) Section 941.208 (‘‘Other Federal re-
quirements’’);

(8) Section 941.209 (‘‘Audit”’);

(9) Section 941.306 (‘‘Maximum devel-
opment cost’);

(10) Section 941.402 (‘‘Project design
and construction”);

(11) Section 941.403 (‘‘Acceptance of
work and contract settlement’’);

(12) Section 941.404 (‘‘Completion of
development’’); and

(13) Section 941.501 (‘“‘HUD review of
PHA performance; sanctions’’).

(b) Procedure in the event of a conflict
between requirements. In the event of a
conflict between a requirement con-
tained in this subpart and an applica-
ble requirement set forth in subparts A
through E of this part, the require-
ments of this subpart shall apply, un-
less HUD otherwise so determines in
writing.

(c) HUD approval. For purposes of
this subpart only, any action or ap-
proval that is required to be taken or
provided by HUD or by the HUD field
office, pursuant to a requirement set
forth in subparts A through F of this
part, shall be construed to mean that
HUD Headquarters shall take such ac-
tion or provide such approval, unless
the field office is authorized in writing
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by Headquarters to carry out a specific
function under this subpart.

(d) Applicability of requirements pursu-
ant to 24 CFR part 85. The requirements
of 24 CFR part 85 are applicable to this
subpart, subject to the following two
provisos:

(1) A PHA may select a partner using
competitive proposal procedures for
qualifications-based procurement (sub-
ject to negotiation of fair and reason-
able compensation, including TDC and
other applicable cost limitations);

(2) An owner entity (which, as a pri-
vate entity, would normally not be
subject to part 24 CFR part 85) shall be
required to comply with 24 CFR part 85
if HUD determines that the PHA or
PHA instrumentality exercises signifi-
cant functions within the owner entity
with respect to managing the develop-
ment of the proposed units. HUD may,
on a case-by-case basis, exempt such an
owner entity from the need to comply
with 24 CFR part 85 if it determines
that the owner entity has developed an
acceptable alternative procurement
plan.

[61 FR 19714, May 2, 1996, as amended at 61
FR 38022, July 22, 1996]

§941.604 Definitions.

In addition to the definitions set
forth in §941.602(a)(1), the following
definitions are applicable to this sub-
part:

Development. A housing facility con-
sisting of public housing units, and
that may also consist of non-public
housing units, that has been developed,
or that will be developed, using mixed-
finance strategies under this subpart.

Mixed-finance. The combined use of
publicly and privately financed sources
of funds for the development of public
housing units under this subpart.

Owner Entity. The entity that will
own the public housing units, if the
PHA holds less than one hundred per-
cent of the ownership interest; or the
lessee under a ground lease from the
PHA. The owner entity may be a part-
nership that includes the PHA.

Participating party. Any person, firm,
corporation, or public or private entity
that:
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(1) Agrees to provide financial or
other resources to carry out the ap-
proved proposal, or specified activities
contained in the proposal; or

(2) Otherwise participates in the de-
velopment and/or operation of the pub-
lic housing units and will receive funds
derived from HUD with respect to such
participation. The term ‘‘participating
party’” includes an owner entity or
partner.

Partner. A third party entity with
whom the PHA has entered into a part-
nership or other contractual arrange-
ment to provide for the mixed-finance
development of public housing units
pursuant to this subpart, and that has
primary responsibility with the PHA
for the development of the housing
units under the terms of the approved
proposal.

Proposal. For purposes of this subpart
only, the term ‘‘proposal’” means a de-
tailed PHA submission of information
under §941.606.

Public Housing Agency (PHA). Any
State, county, municipality, or other
governmental entity or public body (or
agency or instrumentality thereof)
which is authorized to engage in or as-
sist in the development or operation of
low-income housing under this part.
For purposes of this subpart, the term
“PHA” also encompasses any agency
or instrumentality of the PHA.

Public housing unit. A unit that is eli-
gible to receive operating subsidy pur-
suant to section 9 of the Act (42 U.S.C.
1437g).

§941.606 Proposal.

Each proposal shall be prepared in
the form prescribed by HUD and shall
include some or all of the following
documentation, as deemed necessary
by HUD. In determining the amount of
information to be submitted by the
PHA under this section, HUD shall con-
sider whether the documentation is re-
quired for HUD to carry out mandatory
statutory or executive order reviews,
the quality of the PHA’s past perform-
ance in implementing development
projects under this part, and the PHA’s
demonstrated administrative capa-
bility, as demonstrated by its overall
score on the PHMAP. The proposal in-
cludes:
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(a) Activities; relationship of partici-
pating parties. An identification of the
participating parties and a description
of the activities to be undertaken by
each of the participating parties and
the PHA, and the legal and business re-
lationships between the PHA and each
of the participating parties.

(b) Financing. A detailed description
of all financing (including public hous-
ing development funds) necessary for
the implementation of the proposal,
specifying the sources (with respect to
each of the proposed categorical uses of
all such financing), together with a
ten-year operating pro forma for the
development (including all underlying
assumptions). In addition, the PHA
may be required to submit to HUD, for
such review and approval as HUD
deems necessary, all documents (in-
cluding applications for financing) re-
lating to the financing of the proposal,
including, but not limited to, any loan
agreements, notes, mortgages or deeds
of trust, use restrictions, operating pro
formas relating to the viability of the
development, and other agreements or
documents pertaining to the financing
of the proposal.

(c) Methodology. If the PHA proposes
to provide public housing operating
subsidy for the public housing units, it
must submit a methodology acceptable
to HUD for the distribution of a por-
tion of its operating subsidy to such
units;

(d) Development description. A descrip-
tion of the housing, including the num-
ber and type (with bedroom count) of
public housing units and, if applicable,
the number and type of non-public
housing units (with bedroom count) to
be developed; schematic drawings and
designs of the proposed building and
unit plans; outline specifications; and
the types and amounts of non-dwelling
space to be provided.

(e) Site information. An identification
and description of the proposed site,
site plan, and neighborhood.

(f) Market analysis. An analysis of the
projected market for the proposed de-
velopment.

(g) Development construction cost esti-
mate. A preliminary development con-
struction cost estimate based on the
schematic drawings and outline speci-
fications and current construction
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costs prevailing in the area. In addi-
tion, a copy of the PHA development
schedule, including the architect or
contractor estimate of the time re-
quired to complete each major develop-
ment stage.

(h) Facilities. A statement addressing
the adequacy of existing or proposed
facilities and services for the prospec-
tive occupants of the development.

(i) Relocation. Information con-
cerning any displacement of site occu-
pants, including identification of each
displacee, the distribution plan for no-
tices, and the anticipated cost and
source of funding for relocation bene-
fits.

(j) Operating feasibility. A demonstra-
tion of the operating feasibility of the
development, which shall be accom-
plished by the PHA’s showing that the
estimated operating expenses of the de-
velopment will not exceed its esti-
mated operating income.

(k) Life cycle analysis. For new con-
struction and substantial rehabilita-
tion, the criteria to be used in equip-
ping the proposed development with
heating and cooling systems, which
shall include a life-cycle cost analysis
of the installation, maintenance and
operating costs of such systems pursu-
ant to section 13 of the Act (42 U.S.C.
1437k).

(1) Section 213 clearance. To expedite
processing of the proposal, a PHA may
solicit, on behalf of HUD, comments
under section 213 (24 CFR part 791, sub-
part C) from the chief executive officer
(CEO) (or his or her designee) of the
unit of general local government. In
such case, the solicitation letter must
state that comments should be sent di-
rectly to HUD within 30 calendar days
of HUD’s estimated date of receipt of
the PHA’s proposal. The local govern-
ment’s response must state that the
comments are to be considered its only
response under 24 CFR part 791, subpart
C. A copy of the solicitation letter
must be included in the PHA’s pro-
posal.

(m) New construction. If a proposal in-
volves new construction, the PHA must
comply with section 6(h) of the Act (42
U.S.C. 1437d). This may be accom-
plished by the PHA’s submission of a
comparison of the cost of new con-
struction in the neighborhood where
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the housing is proposed to be con-
structed and the cost of acquisition of
existing housing (with or without reha-
bilitation) in the same neighborhood
(including estimated costs of lead-
based paint activities). Alternatively,
the PHA may submit a certification,
accompanied by supporting docu-
mentation, that there is insufficient
existing housing in the neighborhood
to develop public housing through ac-
quisition.

(n)(1) Certifications and assurances.
The PHA shall submit, as part of its
proposal, certifications and assurances
warranting that it:

(i) Has the legal authority under
State and local law to develop public
housing units through the establish-
ment or selection of an owner entity,
and to enter into all agreements and
provide all assurances required under
this subpart. In addition, the PHA shall
warrant that it has the legal authority
necessary to enter into any proposed
partnership and to fulfill its obliga-
tions as a partner thereunder, and that
it has obtained all necessary approvals
for this purpose;

(ii) Will use an open and competitive
process to select the partner and/or the
owner entity and shall ensure that
there is no conflict of interest involved
in the PHA’s selection of the partner
and/or owner entity to develop and op-
erate the proposed public housing
units. In addition, the PHA shall en-
sure that:

(A) Any selected partner and/or
owner entity complies with all applica-
ble State and local procurement and
conflict of interest requirements with
respect to its selection of entities to
assist in the development, and uses a
competitive process consistent with
the requirements set forth in this sub-
part; and

(B) If the partner and/or owner entity
(or any other entity with an identity of
interests with such parties) wants to
serve as the general contractor for the
project or development, it may award
itself the construction contract only if
it can demonstrate to HUD’s satisfac-
tion that its bid is the lowest bid sub-
mitted in response to a public request
for bids;

(iii) Will be responsible to HUD for
ensuring that the public housing units

359



§941.608

are developed and operated in accord-
ance with all applicable public housing
requirements, including the ACC, and
all pertinent statutory, regulatory, and
executive order requirements, as those
requirements may be amended from
time to time. The PHA must also war-
rant that it will provide for a mecha-
nism to assure, to HUD’s satisfaction,
that the public housing units will re-
main available for use by low-income
families for the maximum period re-
quired by law. In addition, the PHA
must warrant that any agreement pro-
viding for the management of the pub-
lic housing units by an entity other
than the PHA shall require that the
units be operated in accordance with
all applicable requirements under this
subpart for the full term of any low-in-
come use restrictions.

(2) The PHA shall submit a certifi-
cation of previous participation in ac-
cordance with procedures set forth in
24 CFR part 200, subpart H, and shall
ensure that a similar certification is
submitted to HUD by the participating
parties.

[61 FR 19714, May 2, 1996, as amended at 64
FR 50228, Sept. 15, 1999]

EFFECTIVE DATE NOTE: At 61 FR 19715, May
2, 1996, §941.606 was added. This section con-
tains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

§941.608 Technical processing and ap-
proval.

(a) Initial screening. HUD shall per-
form an initial screening to determine
that all documentation required as
part of the proposal under §941.606 has
been submitted. HUD will advise the
PHA of any deficiencies in the proposal
and indicate that additional informa-
tion will be accepted if it is received by
a specified date.

(b) Technical processing. Upon deter-
mining that a proposal is acceptable
for technical processing, HUD will
evaluate the proposal to determine:

(1) Whether the PHA has the legal
authority necessary to develop public
housing units through the establish-
ment of an owner entity and the use of
mixed-finance strategies in accordance
with this subpart;
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(2) Whether the proposed sources and
uses of funds set forth in the proposal
are eligible and reasonable, and wheth-
er HUD’s preliminary assessment of
the financing and other documentation
establishes to HUD’s satisfaction that
the mixed-finance development is via-
ble and is structured so as to ade-
quately protect the Federal investment
of funds in the development. For this
purpose, HUD will consider (among
other factors) the PHA’s proposed
methodology for allocating operating
subsidies on behalf of the public hous-
ing units; the projected revenues to be
generated by any non-public housing
units in a mixed-finance development;
and the 10-year operating pro forma
and other information contained in the
proposal;

(3) If applicable, whether the public
housing units in the proposed develop-
ment will be comparable in size, loca-
tion, external appearance and distribu-
tion within the development to the
non-public housing units;

(4) If public housing development
funds are to be used to pay for more
than the pro rata cost of common area
improvements, whether the proposal
ensures that:

(i) On a per unit basis (taking into
consideration the number of public
housing units for which funds have
been reserved) the PHA will not exceed
TDC limits; and

(ii) Any common area improvements
will benefit all residents of the devel-
opment;

(5) Whether the proposal complies
with all program requirements includ-
ing, if applicable, any comments re-
ceived from the unit of general local
government pursuant to section 213 of
the Housing and Community Develop-
ment Act of 1974 (42 U.S.C. 1439) (see 24
CFR part 791, subpart C); and

(6) Whether the proposal is approv-
able following completion by HUD of
an environmental review in accordance
with the requirements of 24 CFR part
50.

(c) Proposal approval. HUD shall send
a notification letter to the PHA stat-
ing that the proposal has been ap-
proved or disapproved. For approved
proposals, the letter shall indicate the
approved total development cost of the
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public housing units in the develop-
ment. HUD will also send to the PHA
for execution an ACC amendment and/
or a grant agreement. If the PHA has
already executed a front-end ACC
amendment, HUD will send to the PHA
for execution a special ACC amend-
ment for the mixed-finance develop-
ment (and/or a grant agreement). The
PHA shall execute these documents
and return them to HUD for execution.
§941.610 Evidentiary materials and
other documents.

(a) Submission of documents. As a con-
dition of the release of grant funds
under §941.612, the PHA shall submit to
HUD, within the timeframe prescribed
by HUD, evidentiary materials and
other documentation, as more fully set
forth in the special mixed-finance
amendment to the ACC (and/or grant
agreement). Such materials and docu-
mentation shall include, but shall not
be limited to:

(1) A copy of executed development-
related contracts entered into by the
PHA or owner entity with respect to
the development, and the PHA-exe-
cuted ACC amendment or special
mixed-finance amendment to the ACC
(and/or grant agreement);

(2) Agreements that are necessary to
implement the proposal and to ensure
that all requirements of this subpart
are satisfied. Such agreements must be
submitted to HUD for review and ap-
proval and shall include, but shall not
be limited to:

(i) A deed restriction, covenant run-
ning with the land, ground lease, or
other arrangement of public record,
that will assure to HUD’s satisfaction
that the public housing units will be
available for use by eligible low-income
families in accordance with all applica-
ble public housing requirements for the
maximum period required by law;

(ii) A regulatory or operating agree-
ment between the PHA and the owner
entity that provides binding assurances
that the operation of the public hous-
ing units will be in accordance with all
applicable public housing require-
ments;

(iii) An agreement between the PHA
and the owner entity with respect to
the provision of operating subsidy by
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the PHA in accordance with this sub-
part;

(iv) A partnership agreement, devel-
opment agreement, or other agreement
entered into between the PHA and its
partner, or any other participating
party, that establishes the relation-
ships between the parties with respect
to the implementation of the proposal,
including all rights and liabilities (fi-
nancial and otherwise) of the parties, a
development schedule, and the respec-
tive commitments of the parties with
respect to the development of the pub-
lic housing units. For developments in-
volving public and non-public housing
units only, the PHA shall also provide
for an allocation with the owner entity
of expenses and risks (e.g., fire, exhaus-
tion of, or failure to receive, syndica-
tion funds, etc.) associated with the de-
velopment and operation of the devel-
opment. The allocation of expenses and
risks shall be based upon a ratio that
reflects the proposed bedroom mix of
the public housing units as compared
to the bedroom mix and unit count of
the non-public housing units in the de-
velopment, or as otherwise approved by
HUD;

(v) Any agreement relating to the
management of the public housing
units by an entity other than the PHA;

(vi) For developments consisting of
public housing and non-public housing
units, and in lieu of the standard co-
operation agreement required under
§941.201(c), the PHA shall submit a co-
operation agreement with the applica-
ble locality concerning PILOT pay-
ments, local tax exemption and local
government services on behalf of the
proposed public housing units. Such
payments, exemption and services
must be based upon a ratio reflecting
the proposed bedroom mix of the public
housing units as compared to the bed-
room mix of the non-public housing
units in the development, or as other-
wise approved by HUD. For develop-
ments consisting only of public hous-
ing units, the PHA shall submit the
standard cooperation agreement re-
quired under §941.201(c);

(3) All private or public financing
documents evidencing the availability
of the participating party(ies)’s financ-
ing, the amount and source of financ-
ing committed to the proposal by the
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participating party(ies), and the irrevo-
cability of those funds. HUD may re-
quire in lieu of, or in addition to the
submission of these documents, an
opinion of the PHA’s and the owner en-
tity’s counsel (or other party des-
ignated by HUD) attesting that counsel
has examined the availability of the
participating party(ies)’s financing,
and the amount and source of financing
committed to the proposal by the par-
ticipating party(ies), and has deter-
mined that such financing has been ir-
revocably committed by the partici-
pating party(ies) for use in carrying
out the proposal, and that such com-
mitment is in the amount required
under the terms of the proposal;

(4) The organizational documents of
the owner entity, which shall be re-
viewed by HUD (together with all fi-
nancing documents) to ensure that
they do not provide equity investors,
creditors, and any other parties, with
rights that would be inconsistent with,
or that could interfere with, HUD’s in-
terest in the proposed development;

() Evidence that all necessary ac-
tions have been taken by the PHA and
other participating parties to confer
such legally enforceable rights as will
enable HUD to protect its investment
in the property and to ensure the avail-
ability of the public housing units for
low-income persons for the maximum
permissible period;

(6) Evidence of control of the site by
the PHA, partner, or owner entity fol-
lowing proposal submission, for such
period of time as may be required by
HUD:;

(7) Evidence that construction or re-
habilitation is permitted by current
zoning ordinances or regulations, or
evidence to indicate that needed rezon-
ing is likely and will not delay con-
struction of the development;

(8) In addition, the PHA shall submit
the following certifications warranting
that:

(i) For PHASs receiving operating as-
sistance, that:

(A) There shall be no disposition of
the public housing units without the
prior written approval of HUD during
and for ten years after the end of the
period in which the public housing
units receiving operating subsidy from
the PHA; and

24 CFR Ch. IX (4-1-11 Edition)

(B) During a 40-year period (which
may be extended for 10 years after the
end of the period in which the public
housing units receive operating subsidy
from the PHA, or as may be otherwise
required by law), the public housing
units shall be maintained and operated
in accordance with all applicable pub-
lic housing requirements (including the
ACC), as those requirements may be
amended from time to time;

(ii) The PHA will develop at least the
same number of public housing units as
were approved by HUD as part of the
PHA’s proposal. Where the PHA pro-
poses to pay for more than its pro rata
share of the cost of common area im-
provements, the PHA must also certify
that:

(A) It will develop the same number
of public housing units as were ap-
proved by HUD as part of the PHA’s
proposal, and will do so within the TDC
limits; and

(B) The common area improvements
will benefit all residents of the devel-
opment. If the PHA’s proposal provides
that public housing units within a de-
velopment will not be specifically des-
ignated as public housing units, but
shall instead constitute a fixed per-
centage of the housing units and num-
ber of bedrooms developed under the
proposal, the PHA must provide addi-
tional binding assurances that the per-
centage of public housing units and
number of bedrooms, as approved by
HUD, will be maintained as public
housing by the owner entity, and that
all of the requirements of this subpart
will be satisfied with respect to those
units;

(iii) It will ensure that the require-
ments of this subpart are binding upon
the owner entity and any partner of
the PHA and, to the extent determined
necessary by HUD, upon any other par-
ticipating party. In addition, in the
event of any noncompliance with the
requirements of this subpart by any
participating party, the PHA agrees to
take all necessary enforcement action
to ensure such compliance or, alter-
natively, to pursue any legal or equi-
table remedies that HUD deems appro-
priate;

(iv) It will include in all agreements
or contracts with the partner, owner

362



Asst. Secry., for Public and Indian Housing, HUD

entity, or any other participating par-
ties receiving development funds under
this subpart, an acknowledgement that
a transfer of the development funds by
the PHA to the partner, the owner en-
tity, or other participating party, shall
not be deemed to be an assignment of
development grant funds and that, ac-
cordingly, the partner, the owner enti-
ty or other participating party shall
not succeed to any rights to benefits of
the PHA under the ACC, or ACC
amendment, nor shall it attain any
privileges, authorities, interests, or
rights in or under the ACC or ACC
amendment;

(v) It will include, or cause to be in-
cluded, in all its agreements or con-
tracts with the partner, the owner en-
tity, or other participating parties, and
in all contracts with any other party
involving the use of development grant
funds under this subpart, a provision
stating that nothing in the ACC or ACC
amendments providing such funds, nor
any agreement or contract between the
party(ies) shall be deemed to create a
relationship of third-party beneficiary,
principal and agent, limited or general
partnership, joint venture, or any asso-
ciation or relationship involving HUD;

(vi) It will ensure that the develop-
ment of the public housing units will
be in compliance with labor standards
applicable to the development of public
housing including, but not limited to,
wage rates under the Davis-Bacon Act
(40 U.S.C. 276a et seq.). If the proposed
development will include public hous-
ing units that are not specifically des-
ignated units, the PHA shall ensure
that such labor requirements are met
with respect to the development of all
units that may, at any time, be used as
the public housing units;

(vii) It will take all steps necessary
to ensure that, in the event of a fore-
closure or other adverse action brought
against the owner entity with respect
to the housing units (including, but not
limited to, the public housing units),
the operation of the public housing
units developed under this subpart
shall not be adversely affected.

(9) Such additional documentation as
may be required by HUD.

(b) Subsidy layering analysis. After the
PHA submits the documentation re-
quired under paragraph (a) of this sec-

§941.612

tion, HUD (or its designee) shall carry
out a subsidy layering analysis pursu-
ant to section 102(d) of the Department
of Housing and Urban Development Re-
form Act of 1989 (42 U.S.C. 3545) (see 24
CFR part 4) to determine whether the
amount of assistance being provided
for the development is more than nec-
essary to make the assisted activity
feasible after taking into account the
other governmental assistance.

EFFECTIVE DATE NOTE: At 61 FR 19716, May
2, 1996, §941.610 was added. This section con-
tains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

§941.612 Disbursement of grant funds.

(a) Front-end drawdowns. A PHA may
request front-end assistance for both
scattered or non-scattered site develop-
ment in accordance with the following
requirements:

(1) Front-end assistance may be used
to pay for materials and services re-
lated to proposal development, and
may also be used to pay for costs re-
lated to the demolition of existing
units on a proposed site or for prelimi-
nary development work;

(2) HUD shall determine on a case-by-
case basis the maximum amount that
may be drawn down by a PHA to pay
for preliminary development costs,
based upon a consideration of the na-
ture and scope of activities proposed to
be carried out by the PHA;

(3) Before a request for front-end as-
sistance may be approved, the PHA
must provide HUD with such informa-
tion and documentation as HUD deems
appropriate from the list set forth at
§941.606. In determining the extent of
the PHA’s submissions under this para-
graph (a), HUD shall ensure that it has
adequate information or documenta-
tion to enable it to carry out any stat-
utory, executive order, or other manda-
tory upfront reviews under this sub-
part. These reviews shall include, but
shall not be limited to, environmental
reviews (including NEPA and historic
preservation), intergovernmental re-
view, section 213 clearance (24 CFR
part 791, subpart C), and subsidy
layering. If, upon completing these re-
views, HUD determines that the pro-
posed development is approvable, it
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may execute with the PHA a front-end
ACC amendment and the special
mixed-finance amendment to the ACC
(and/or grant agreement) to provide ad-
vances for the purposes, and in the
amounts, approved by HUD.

(b) Standard drawdown requirements.
HUD will review the evidentiary mate-
rials and other documents submitted
pursuant to §941.610, and, upon deter-
mining that such documents are satis-
factory, may approve a drawdown of
development funds, consistent with the
following requirements:

(1) A PHA may only draw down pub-
lic housing development funds in an ap-
proved ratio to other public and pri-
vate funds, in accordance with a draw
schedule prepared by the PHA and ap-
proved by HUD. The PHA and its part-
ner shall certify, in a form prescribed
by HUD, prior to the initial drawdown
of public housing development funds
that the PHA will not draw down and
the partner will not request more pub-
lic housing grant funds than necessary
to meet the PHA’s pro rata share of the
development costs. The PHA shall draw
down public housing development funds
only when payment is due and after in-
spection and acceptance of work cov-
ered by the draw. The PHA shall re-
lease funds to its partner promptly,
normally within two working days of
receipt of the funds from HUD, and
only in accordance with the ratio ap-
proved by HUD. The PHA’s partner
shall take prompt action to distribute
the funds, normally within two work-
ing days of receipt of the funds from
the PHA;

(2) Each drawdown of public housing
development funds constitutes a cer-
tification by the PHA that:

(i) All the representations and war-
ranties of the PHA, as submitted in ac-
cordance with this subpart, continue to
be valid, true, and in full force and ef-
fect;

(ii) The PHA is in full compliance
with all of the PHA’s obligations pur-
suant to this part which, by their
terms, are applicable at the time of the
drawdown of the public housing devel-
opment funds, and that to the best of
the PHA’s knowledge, it is not in de-
fault under the ACC, as amended;

(iii) All conditions precedent to the
PHA’s authority to draw down the pub-
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lic housing grant funds have been satis-
fied;

(iv) The public housing grant funds
to be drawn down will be used for eligi-
ble costs actually incurred or to be in-
curred in accordance with the provi-
sions of this subpart and the approved
proposal; and

(v) The ratio for the draw down of
funds is satisfied.

(c) The standard drawdown require-
ments set forth in paragraph (b) of this
section (including the requirement
that public housing development funds
must be drawn down in an approved
ratio to other public and private funds)
do not apply to front-end assistance ap-
proved by HUD pursuant to paragraph
(a) of this section.

§941.614 HUD monitoring and review.

HUD shall monitor and review the
implementation of the PHA’s approved
proposal in accordance with require-
ments prescribed by HUD in a special
mixed-finance amendment to the ACC
(and/or grant agreement).

§941.616 Sanctions.

In the event the public housing units
that are proposed to be developed
under this subpart are not developed in
accordance with the projected develop-
ment schedule, the approved proposal,
and all applicable Federal require-
ments, or if the units are not operated
in accordance with applicable require-
ments, HUD may impose sanctions on
the PHA, and/or seek legal and equi-
table relief, in accordance with re-
quirements prescribed by HUD in the
special mixed-finance amendment to
the ACC (and/or grant agreement).

PART  943—PUBLIC HOUSING
AGENCY  CONSORTIA  AND
JOINT VENTURES

Subpart A—General

Sec.
943.100 What is the purpose of this part?

Subpart B—Consortia

943.115 What programs are covered under
this subpart?

943.118 What is a consortium?

943.120 What programs of a PHA are in-
cluded in a consortium’s functions?
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